Ad Hoc Committee on NAEP Testing and Reporting of Students
with Disabilities and English Language Learners

PUBLIC COMMENT ON POLICY OPTIONS
Testimony on the policy options was received at two public hearings, the first in El Paso, TX on January 30, 2009 and the second in Washington, DC on February 4, 2009.  Written statements were also received via the Internet. Individuals and organizations offering specific comment on the options were as follows:

1. California Department of Education (CDE)
2. Dr. Beverly Calvo, Associate Professor of Clinical Psychology, University of Texas at El Paso, Oral Testimony Summary

3. Consortium for Citizens with Disabilities (CCD) with comments offered by the following constituent organizations and representatives: CCD: Paul Marchand of The Arc of the United States, United Cerebral Palsy; Laura Kaloi of the National Center for Learning Disabilities; and Katy Beh Neas of Easter Seals.
4. Council for Exceptional Children (CEC), submitted by Deborah Ziegler , Ed.D., Associate Executive Director, Policy and Advocacy Services
5. Miriam Kurtzig Freedman, M.A., J. D.
6. The Global Institute for Language & Literacy Development, LLC (GILD), submitted by Kathleen Leos 

7. Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso
8. Terry Martinez, Diagnostician, San Elizario, TX Independent School District, Oral Testimony Summary

9. Maryland State Department of Education (MSDE), Division of Special Education and Early Intervention Services

10. National Association of State Directors of Special Education (NASDSE), submitted by Bill East, Executive Director

11. National Center for Learning Disabilities, Inc. (NCLD), submitted by Laura Kaloi, Public Policy Director (A copy of these comments was submitted with CCD above.)
12. National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC),  submitted by Ricki Sabia, Associate Director NDSS National Policy Center

13. National Education Association (NEA), submitted by Dr. Patricia K. Ralabate, Senior Policy Analyst, Education Policy and Practice Department

14. Oregon Department of Education, submitted by Beth LaDuca, NAEP State Coordinator
15. State Senator Eliot Shapleigh (D-El Paso), Texas State Senate, Oral Testimony Summary
16. Eliza Simental, Bilingual/ESL Director, San Elizario, TX Independent School District (ISD) 
17. Dr. Josefina (Josie) Villamil Tinajero, Dean, College of Education, University of Texas at El Paso and Founding Member of the Institute for Language and Education Policy In Collaboration with Dr. Pauline Dow, Associate Supt., Canutillo ISD
Comments were also received that did not relate to specific policy options but deal with more general issues relating to SD and ELL students that may be of interest to Committee members and the Board.  The comments of these persons appear in the appendix only:
18. Faculty of the Bilingual Department at Boise State University Boise, Idaho submitted by Elva Reza-Lopez Ph.D. and Roberto Bahruth, Ph.D.
19. K. Dennis, Home Intervention Specialist
20. Mary Helen Lechuga, Educator

21. Dr. Arturo Olivarez, Professor, College of Education, University of Texas at El Paso, Oral Testimony Summary
22. Debra Paulson , Special Education Teacher, Terrace Hills Middle School, El Paso, TX and former NAGB member, Oral Testimony Summary

23. R. J. Saldaña, Graduate Student in Education, University of Texas at El Paso, Oral Testimony Summary
24. Deborah Svedman, Retired High School Math Teacher, El Paso Independent School District, Oral Testimony Summary
The Appendix also contains testimony unrelated to a specific policy option by persons who commented on the options as well.

Summary of Comments on Policy Options

The following chart summarizes the overall comments provided on each specific policy option. 

“Y” indicates agreement with the option. 

“P” indicates partial agreement or partial disagreement. 

“N” indicates disagreement with the option. 

“—“ indicates the individual or organization did not choose to comment specifically on the policy option. 

	Individuals and Organizations
	Option 1: Retain Current Procedures
	Option 2: Uniform National Rules
	Option 3: Targeted Testing
	Option 4: Adjust Scores
	Option 5: Cautionary Flags
	Option 6: Validity Research on State Accommodations
	Option 7: Offer a Screener
	Option 8: Change IEPs for NAEP
	Option 9: Make Minor Changes

	California Department of Education
	N
	Y
	P
	N
	Y
	Y
	N
	N
	Y

	Dr. Beverly Calvo, Associate Professor of Clinical Psychology, University of Texas at El Paso (UTEP)
	—
	P
	—
	—
	—
	—
	—
	—
	—

	Consortium for Citizens with Disabilities
	N
	N
	N
	N
	P
	Y
	P
	Y
	P

	Council for Exceptional Children
	N
	N
	N
	N
	P
	Y
	P
	P
	—

	Miriam Kurtzig Freedman, M.A., J.D.
	N
	P
	N
	—
	P
	N
	N
	N
	N

	Global Institute for Language and Literacy Development
	—
	P
	N
	—
	—
	Y
	N
	—
	—

	Dr. Elena Izquierdo, Associate Professor, UTEP
	N
	Y
	Y
	—
	Y
	Y
	P
	—
	N

	Terry Martinez, Diagnostician, San Elizario, TX Independent School District
	—
	Y
	P
	—
	—
	—
	N
	—
	—

	Maryland State Department of Education
	P
	N
	N
	N
	N
	Y
	P
	N
	Y

	National Association of State Directors of Special Education
	—
	Y
	N
	—
	N
	Y
	—
	N
	—

	National Center for Learning Disabilities*
	N
	N
	N
	N
	P
	Y
	P
	Y
	P

	National Down Syndrome Society and National Down Syndrome Congress
	N
	P
	N
	N
	P
	Y
	P
	P
	—

	National Education Association
	N
	P
	P
	N
	N
	—
	—
	—
	—

	Oregon Department of Education
	Y
	N
	N
	N
	P
	—
	N
	N
	—

	State Senator Eliot Shapleigh (D-El Paso), Texas State Senate
	—
	—
	—
	—
	—
	—
	Y
	—
	—

	Eliza Simental, Bilingual/ESL Director, San Elizario Independent School District
	N
	—
	P
	—
	—
	Y
	—
	—
	—

	Dr. Josefina (Josie) Villamil Tinajero, Dean, College of Education, UTEP
	—
	Y
	—
	—
	—
	Y
	N
	—
	—

	Total Agreement (Y responses)
	1
	5
	1
	0
	2
	11
	1
	2
	2

	Total Partial Agreement (P responses)
	1
	5
	4
	0
	6
	0
	6
	2
	2

	Total Disagreement (N responses)
	9
	5
	9
	8
	3
	1
	6
	5
	2


* The National Center for Learning Disabilities also submitted comments with the Consortium for Citizens with Disabilities.

Policy Option 1

Retain current procedures
Testing conditions on NAEP for SD and ELL follow those on state tests with limited exceptions. Accommodation and exclusion rates posted in appendix of NAEP reports.  No adjusted scores or cautionary flags. 

California Department of Education (CDE)
The CDE does not support the option of retaining the current procedures. 
Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
CCD recommends AGAINST retaining current procedures given that the NAGB has recognized that current policies are resulting in high exclusion rates and a less than accurate representation for students with disabilities and, therefore, NAEP results do not provide nationally representative results for the SD group. Furthermore, the significant variances in exclusion rates across jurisdictions signal a pressing need for investigation and procedural changes. 

Council for Exceptional Children (CEC)
CEC does not believe retaining current procedures is the best course of action to ensure the maximum inclusion of students with disabilities based on reports published by the U.S. Department of Education’s Institute for Education Sciences which state “research indicates many excluded students could meaningfully participate in NAEP.” This information is further confirmed by IES reports that the inclusion rate for students with disabilities has remained level, except in states that adopted less inclusive practices.  Clearly, retaining current procedures is not a viable option.  Lastly, we know that exclusion rates vary dramatically between states, leading us to assume that exclusion/inclusion procedures differ in their application.  

Miriam Kurtzig Freedman, M.A., J. D.
NO. Following state tests is a flawed policy. It makes no sense. Every test has a different WHAT, a different purpose, and is to be administered differently. Adaptations (accommodations) that may be allowed on one test may not be allowed (modifications) on another if they fundamentally alter that test. 
Recall the recent Super Bowl. We had teams from Arizona and Pennsylvania, playing in Florida. Which state’s rules applied? Florida’s? Arizona’s Pennsylvania’s?  None of the above, of course. The two teams and referees used the national standard, the rules of the National Football League. So too with NAEP:  NAGB must establish and enforce national rules. Only in this way, does the NAEP have a chance to be the gold standard that we need.
Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

Current procedures are not appropriate. Given the complexity discussed, many factors must be taken into account. [See appendix for general comments submitted by Dr. Elena Izquierdo.]
Maryland State Department of Education (MSDE)
NAGB could retain current procedures for who participates in the NAEP assessment since MSDE does recognize that the NAEP assessment is not a part of its state assessment program and does allow for certain accommodations that do not change the construct of the test.   However, the current NAEP “allowable” accommodations do not provide access to all students and, therefore, NAEP does not present an accurate measurement of students with disabilities and academic achievement for comparability across the states.

National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)

We recommend against retaining current procedures. This hearing is evidence that NAGB understands the need to change current procedures that have resulted in high exclusion rates for students with disabilities. 

National Education Association (NEA)
A decision-making framework based on rules for exclusion is unacceptable. 

Approaching this dilemma by focusing on whom to exclude will lead to discriminatory decision-making. For example, the use of the "decision tree" --designed by the Board in 2004 as a positive effort to allow state and local officials to determine which students should participate with or without accommodations --has instead led to unacceptable disparities between state and local exclusion rates. These wide variations undermine the credibility of NAEP results and make it extremely difficult to make valid cross-state comparisons. 

Oregon Department of Education
We support retaining the current procedure of following the test administration rules established by each state.  Students selected for NAEP should be provided the customary and appropriate accommodations that they receive on their state’s assessments.  

Eliza Simental, Bilingual/ESL Director, San Elizario ISD

States are currently revisiting their accommodation policies and in keeping what states have in place may not be the best of accommodations. The Texas Education Agency is currently working with Comprehensive Education Centers to collect data on how districts and schools are making decisions on linguistic accommodations for ELLs. In addition a summit will be held in the spring of 2009 to assist the Texas Education Agency in delivering a comprehension professional development module on linguistic accommodations.

One of the most common accommodations is providing extra time. According to the NCLR Issue Brief on Improving Assessment and Accountability for English Language Learners in the No Child Left Behind Act, " ...providing extra time, the most frequently reported accommodation by states, has been shown to improve test performance for both ELLs and non-ELLs, without narrowing the gap, indicating that it may not be an appropriate accommodation." There is need to revisit the current procedures.

Policy Option 2

Adopt uniform national rules for accommodations and exclusions 

a. For Students with Disabilities—Determine testing conditions according to the severity, category, and/or nature of disability or based on brief screener exam. 

b. For English Language Learners—Determine whether to take NAEP in English by English language proficiency screener.  Provide NAEP in Spanish if below cut-score. 

c. Provide incentive for schools to encourage testing of SD and ELL students by scoring excluded students at the 5th percentile nationwide instead of the current practice of exclusions not affecting group average. Incentive may be needed to accept uniform rules because student participation in NAEP is voluntary by law. 

California Department of Education (CDE)
CDE strongly supports this change. This option would result in the greatest increase in fairness and validity of state comparisons using NAEP data. Allowing states to use their own accommodations and exclusions causes a variance in test administration that results in a lack of comparability. Given that state comparability is one of the primary purposes of NAEP, uniform accommodations and exclusions are strongly supported by the CDE. While the CDE is supportive of this option, it is important to point out that accommodations would need to be consistent with IDEA requirements for individualized education programs (IEPs). It is also important to note that ELs who score below a cut-score on an English proficiency exam should not be automatically considered proficient in Spanish.
In general, the CDE is most supportive of options 2 and 6.
Dr. Beverly Calvo, Associate Professor of Clinical Psychology, University of Texas at El Paso, Oral Testimony Summary
On the topic of providing accommodations for special education students on the NAEP assessment, Dr. Calvo said, “Maybe we should just say give them a chance to take the test like everybody else.” She stated that if the purpose of the NAEP assessment is merely to ascertain where students are and whether or not they are making progress as a group, then accommodations are not necessary to ensure validity. She said that intense accommodations, such as providing students extended time to complete the assessment, can lead to students feeling frustrated. Dr. Calvo instead recommended using the NAEP assessment as a snapshot to help inform and revise classroom practices to better serve students with special needs. 

Dr. Calvo also questioned the usefulness of making uniform national rules for special education students, saying, “It’s hard to adopt national rules and uniformity for students who are not uniform.” She said that when the issue of language ability is included as well, adopting standards for special education students can become incredibly complicated. Dr. Calvo stated that before standardized procedures can be developed, there must be more focus on training teachers to identify and adapt to individual student needs, particularly those of ELLs. 
…
Mr. Feinberg then asked Dr. Calvo about her position that no accommodations should be provided for students with special needs, wondering if it was fair to those students. Dr. Calvo said that she was not worried about the content of the assessment being equally accessible to all students, but insisted that the test should remain consistent to accurately measure progress. She said she was more concerned about how the test scores reflected on access of these students in the classroom, particularly whether students with special needs are receiving the supports and resources they need for a full and equitable education. 

Mr. Feinberg also asked Dr. Calvo for her position on accommodations for ELLs. Dr. Calvo stated that with such a wide range of bilingualism among students, determining which language is more predominant at the individual level is very difficult. She thought that students should take tests in the language in which they receive instruction. Mr. Troncoso agreed with her, and said he thought there should be greater focus on training teachers in bilingual education. 

Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
[Policy Option 2.a.] CCD recommends AGAINST the use of any type of “determination rules” based on the nature/severity/category of disability. Such rules would invariably lead to biased decision-making and likely infringe on the civil rights of students with disabilities.  

The possibility of the development of a ‘brief screener exam’ to determine accommodations, appropriateness of the alternate NAEP [as noted in our comments for another policy option] and exclusions should be researched. However, caution is advised when considering the use of screening instruments not applied to other populations of students and the potential for the use of such instruments to create a high stakes decision and compromise civil rights. 

[Policy Option 2.c.] Schemes to incentivize inclusion of students with disabilities are not recommended.  When school systems properly train IEP teams and correctly implement processes to make decisions around assessments, such incentives are unnecessary.  Also, as recommended in (8), the well-established decision making role of the IEP Team (or Sec 504 Plan Team) should be used to leverage additional participation in the NAEP. 
Council for Exceptional Children (CEC)
CEC does not support making inclusion/exclusion decisions about participation in NAEP based on the “severity, category, and/or nation of disability”, as is proposed.  CEC believes that this proposed decision making process could infringe on the civil rights of students with disabilities and increase unnecessary exclusion rates. Furthermore, CEC does not believe that any one single assessment -such as a screener exam - should be the basis from which to make high stakes decisions.  Instead, CEC supports decisions for accommodations and exclusions that are made by school personnel who have a well-rounded view of the student’s needs and abilities.  

Additionally, CEC does not believe that incentive programs for inclusion of students with disabilities in NAEP is appropriate.  Rather, a reliance on the advice of well-trained school personnel is more appropriate. 
Miriam Kurtzig Freedman, M.A., J. D.

Adopt uniform national rules for accommodations and exclusions.

This is right, but for the wrong reason.  First, let NAGB inform the nation about the WHAT of the test: what skills and knowledge are being measured. NAGB has legal authority and the responsibility to do so. Further, NAGB must inform the nation about what the NAEP requires in order to be administered in a “valid and reliable manner,” as the NAGB law requires. Once that is done, the NAGB must assure that states comply with its test requirements. 


Of course, rules for the use of accommodations need to be uniform, but NOT for the reasons given here.  The fatal mistake in this Policy Option is that for SD, NAGB appears to base national rules on the severity, category, or nature of a disability (the WHO). That is wrong, impossible to implement, confusing, legally indefensible, etc., etc. National rules should be based on the needs of the specific test (the WHAT), not the students (the WHO).   


Regarding exclusions, the law does not provide for them, per se. It provides that the NAEP is voluntary (except for the 4th and 8th grade math and language tests).  There is a huge difference between voluntariness (chosen by the person or entity with that choice) and exclusion (chosen selectively, base on an outside entity’s guidance that is based on arbitrary and legally flawed reasons).  See below for possible sanctions when schools exclude too many students.

The Global Institute for Language & Literacy Development, LLC (GILD) 

Policy 2(b) seems to assume that ELLs who score below a prescribed cut-score on a screener or identification/placement assessment receive classroom instruction in Spanish. According to the 2008 Biennial Report to Congress submitted by the US Department of Education, only 11 states offer instruction and assessment to ELLs in languages other than English.  It is unclear how many ELLs would benefit from this policy without a survey and analysis commissioned by the committee to determine the number of students who would or could participate in a NAEP assessment offered in Spanish. The second area of concern is an implicit assumption that students who are instructed in Spanish receive instruction that is aligned to the state academic content standards in the core subject areas, and therefore any content assessment would be a valid measure to determine the students’ level of mastery in content. This policy would be challenging for the NAGB Board that is exploring ways to increase inclusion of ELLs in NAEP  due to the number of states, districts and schools that do not offer dual language programs or teach ELLs in Spanish; the few states that have aligned academic Spanish content standards to state content standards, need to conduct an alignment study to determine equivalency between the two sets of standards. It would be unclear if students taught content in Spanish (except in one or two instances) are actually receiving the same level of education that would effectively prepare them for the NAEP assessment.  This policy could lead to serious concerns regarding the validity and reliability of the results of the NAEP assessment in Spanish and could further spark disputes related to fairness when comparing states that would include ELLs assessed in English, and other states that would only include those who were administered the NAEP in Spanish. This policy needs a thorough review and discussion by the Ad Hoc Committee, but first needs to be analyzed and dissected by the advising group of experts.
The third issue that needs thorough consideration before adopting the policy outlined in 2(b) is the fact that there is no national or even statewide definition of an LEP or ELL. Each state has been allowed to develop its own definition of LEP using the broad definition stated in Title IX and the states’ development of ELP identification assessments, policies and procedures. The group of experts that report to the ELL Ad Hoc Committee would need to thoroughly consider a standard definition of LEP or ELL that meets the requirements of the NAEP assessment and then petition congress to accept a standard definition of ELL nationwide if even for NAEP determinations. It is the opinion of GILD that this could be a very positive outcome of the expert committees work and then make data analyzed and research-based recommendations to the NAGB board for Congressional consideration.  

Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

Work in this area must continue as it pertains to screeners for language proficiency; simplifying academic language; and making content comprehensible. 
Oral Testimony Summary: Dr. Izquierdo replied that she supports screening measures to ensure students can meaningfully participate in the exam, but insisted that the screening measures—along with accommodation policies—be nationally standardized. She said that standardizing how to fairly and accurately administer the NAEP assessment to ELL students will provide more accurate data on how schools are serving their ELL populations. She also emphasized that NAEP data should be disaggregated to include the achievement data of students by type of bilingual education program in which they participate, the number of years in bilingual education, and the type of assessment administered.   
Terry Martinez, Diagnostician, San Elizario, TX, Independent School District, Oral Testimony Summary

Ms. Martinez also spoke against instituting incentives for schools to encourage testing of special education and ELL students. She instead suggested that schools simply be required to include these groups in the assessment, thus ensuring comparability across schools. Mr. Feinberg then stepped in to remind her that the Governing Board can in no way force students to participate, but it is possible to use incentives such as Title I funding. Ms. Martinez acknowledged this fact, but reiterated that without full participation, the test becomes less valid when comparing scores across schools.
Maryland State Department of Education (MSDE)
[Policy Option 2.a.] is not a recommendation that is consistent with the Individuals with Disabilities Education Act which requires each student’s accommodations be determined through the individualized education program (IEP) process.  Determining meaningful participation on an assessment based on the severity, category, and/or nature of the disability would indicate that being eligible within a particular disability category determines accurately what a student can or can not do.  In addition, the complex and difficult task of attempting to determine uniform national rules for accommodations does not seem feasible with the extensive variation of allowable accommodations on statewide assessments. 

In regards to providing a brief screener test, MSDE views this as logistically complex as well as potentially disruptive to schools with the additional work and burden of making expert judgments on what disability would determine a student’s meaningful participation in this assessment.  

[Policy Option 2.b.] No specific recommendation here.

[Policy Option 2.c.] is not a reasonable option as presented.   Incentives could be used to increase participation for schools with SD and ELL populations, but using the proposed incentive could be unreasonable to place current excluded students at the 5th percentile nationwide and be inconsistent with IDEA since these students could participate if the required accommodations are provided. Additional information would be needed to fully understand how this would show a fair national representation of all students’ demonstrating what they know and can do on this assessment.  

National Association of State Directors of Special Education (NASDSE)
Approved accommodations:  This appears to [be] the area where NAGB and the states continue to struggle. NASDSE recommends that NAGB come up with a set of accommodations that are acceptable for use on the NAEP. These may or may not be consistent with every state’s list of acceptable accommodations for use on state assessments, because as you know, state accommodations vary. NAGB may not be able to achieve the goal of having all states be consistent in their list of acceptable accommodations. However, for purposes of the NAEP, there should be a set of acceptable accommodations and states should be made aware of them.  Students are randomly selected to take the NAEP and if their IEP accommodations are consistent with the NAEP-approved accommodations list, they would then take the NAEP. NASDSE believes that forcing a student to take an assessment without an accommodation that has been available to him/her in the classroom and that has been spelled out on the student’s IEP produces an invalid assessment result and is unfair to the student taking the assessment.

National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)

Although we support adopting certain uniform rules, it is unacceptable to determine testing conditions according to the severity, category, and/or nature of disability as described in the Notice. It is also unacceptable to base the decision on the type of assessment they take under NCLB. We already know that many students are taking the AA-AAS under NCLB who should not be considered students with the most significant cognitive disabilities. In the original Notice for Proposed Rulemaking (NPRM) for the AA-AAS it was indicated that the incidence of students who would take this assessment was .5%. The States pushed for a higher cap so it was raised to 1% in the second NPRM and final regulations. 

We support the use of a brief scanner exam, which is also mentioned in the Notice, as long as it is designed using the principles of Universal Design for Learning (UDL) so that the exam itself is not a barrier to the child because of his or her disabling conditions. 

There must be an objective mechanism for making the exclusion determination that takes the discretion out of the hands of the schools. Once appropriate alternate assessment(s) are developed, the scanner test should not be used for exclusion, but to determine which assessment is appropriate.

We do not support the option of counting excluded students in the 5th percentile as an incentive for inclusion of students with disabilities in the NAEP. States should not be provided with an incentive to do the things that are required of them. Other efforts, such as targeted monitoring of States with large exclusion rates and training of personnel involved in these decisions, should ensure that proper procedures are being followed. In addition, the use of this option would negatively affect transparency. It would obscure the actual results of NAEP.

National Education Association (NEA) 

Increasing the number of approved accommodations will improve participation. According to a recent report, many students with disabilities were excluded from participating in NAEP because the accommodations recommended in their Individualized Education Programs (lEPs) were not available (Stancavage, Makris & Rice, 2007). 

As you know, local and state assessment and accommodation policies vary substantially. 

An accommodation that is permitted in one state may not permitted in another. A recent 

study by the National Center on Education Outcomes found that changes in timing or scheduling (e.g., extended time, multiple testing sessions, separately timed test sections) is the most common type of accommodation used in state standardized assessments (Thurlow, Quenemoen, Thompson & Lehr, 2001). NAEP allows for most of these timing/scheduling accommodations except for separating sections of the test into different timed sessions administered over a series of days. 

Adaptations in how the assessment is presented (e.g., computerized administration, reading sections aloud, computerized text-to-speech, using audiocassettes) were the second most frequent type of accommodation used for state assessments. Frankly, few of these presentation accommodations are allowable under NAEP policies. 

Because there is no set of nationally approved accommodations and state-approved accommodations vary significantly, we recommend that a stakeholder group be convened to develop a consensus around what accommodations should be allowed for NAEP assessments. This group should include general and special education classroom teachers, state assessment policymakers, assessment experts who are knowledgeable about accommodations for students with disabilities, and representatives of disability advocacy organizations. By expanding the availability of approved accommodations, more students with disabilities will be able to participate.
Oregon Department of Education
We oppose the following policy [option]:  adopting uniform national rules for accommodations and exclusions. We believe that [this option] would both increase confusion about the differences between NAEP and state assessments and make it more difficult for the public to interpret NAEP results.    
Dr. Josefina (Josie) Villamil Tinajero, Dean, College of Education, University of Texas at El Paso
Regarding  Option 2 (b): Specifically on determining whether students should take NAEP in English by English Language proficiency screener exam and provide NAEP in Spanish if below cut score . . .   First, it makes no sense to assess children in a language they don’t understand!   Period!    ELLs’ academic achievement has usually been assessed in English, a language these students have yet to master.   

Moreover, initial identification of ELLs requires an assessment of language as a separate construct, based on tests or other criteria that reflect a linguistically sound theory of language proficiency. Otherwise, over-identification of students as ELLs is likely to occur.  To ensure appropriate testing of ELLs, initial identification must be done using assessments developed according to a research-based theory of language proficiency.   Finally, ELLs—defined as students likely to score below the proficient level of achievement because of language— cannot be expected to attain the same proficiency levels as English proficient children in any test administered in English—including NAEP.  Otherwise, such policies would defy basic standards of fairness, and indeed, of rationality if our goal is to accurately assess students’ knowledge and skills and, ultimately, improve student achievement.  

In Texas, we utilize an individualized approach to determining when ELLs in the elementary grades are ready to take the state test in English.  The process includes analyzing data from the English language proficiency assessment administered to each student.  The reliability and validity of the assessment tests approved for use by school districts have been established.  A similar Language Proficiency Assessment Model can be applied to NAEP.

Concerning the option of providing NAEP in Spanish, in most cases, native-language assessments are often used inappropriately (when children are taught only in English and assessed in Spanish, for example). Thus, where ELLs are concerned, this approach to assessment is problematic.  Students who receive academic instruction in Spanish should be academically assessed in Spanish. I applaud the committee for providing this option.   However, if instruction is taking place in English (and students are not engaged in the learning process) assessing them in Spanish is inappropriate—although it may be a better idea than assessing them in English.  

Policy Option 3

Conduct targeted testing at ability level 

a. Offer to all students, using assessment booklets at different levels of difficulty—low, medium, and high. 

b. Offer less difficult or "accessible" booklets to SD and ELL only. Might be similar in concept to NCLB "alternate assessments" but must be on NAEP scale. 

Determine level by brief locator test or percentile score on state assessment. Follow standard testing procedures.

California Department of Education (CDE)
The CDE supports the policy option of a modified NAEP assessment only if that option did not include an additional “locator test.” Decisions regarding the use of the modified NAEP assessment could be based on previous statewide assessment results and/or IEP determination.

Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
CCD recommends AGAINST the development of any type of targeted testing, whether for use with all students OR specific student groups, such as SD, as an alternative to current testing.  The targeted testing approach under consideration relies heavily on teachers’ perception of student ability level, creating opportunity for inaccurate assignments of students to a level of difficulty.  True accessibility can be best be achieved by:

· Using the principles of Universal Design for Learning in the development of test items and the implementation of the assessment (including the use of computerized assessments and the supports that can be incorporated in these assessments); and
· By looking more closely, as the assessment is being designed, at which accommodations can be included.
However, like states’ general assessments, a small number of students with disabilities – those with the most significant cognitive disabilities – must also be represented in NAEP. Therefore, research into the development of a NAEP alternate assessment for such students should be rigorously pursued. CCD urges the development of a 5 year strategic plan to research and design this alternate assessment. Inclusion in NAEP via such an alternate assessment, once available, should be limited to prevent excessive numbers of students being assigned to such an assessment.  While such an assessment is being developed there is much work to be done in order to minimize the exclusion of other students with disabilities from the NAEP so that this alternate assessment will only be used for those who truly need it.
Council for Exceptional Children (CEC)
CEC does not support categorizing all students with disabilities as being unable to participate in the standard NAEP exam.  Preventing students with disabilities from taking the standard NAEP disregards research and common knowledge that there are a wide range of disabilities and the many students who, with or without accommodations, can participate meaningfully in the standard NAEP.  As stated earlier, assessments should be designed to incorporate the principles of Universal Design for Learning to achieve greatest accessibility.  

Furthermore, CEC urges NAGB to differentiate between assessments that are “less difficult” and “accessibility”, as the current language in the Federal Register notice seems to imply that these terms are interchangeable.  Allowing students to take assessments that are accessible does not mean that these assessments are “less difficult”.  

Lastly, CEC believes that like state assessments, a small number of students with disabilities - those with significant cognitive disabilities - must also be represented in NAEP.  Therefore, research into the development of a NAEP alternate assessment for such students should be rigorously pursued.  However, like state assessments, the number of students able to participate in an alternate NAEP should be limited to a small population of students with the most significant cognitive disabilities.  

Miriam Kurtzig Freedman, M.A., J. D.


This appears to be inconsistent with NAGB’s mission. I am not a statistician. This looks complicated, convoluted, and seems to contradict the very purpose of the NAEP.  While the IDEA and NCLB may need “alternate assessments” in order to test everyone so every student has a meaningful opportunity to participate and demonstrate what he knows and can do, the purpose of the NAEP is to give the nation a snapshot of what student group(s) can do on national standards. Having many individualized tests does not promote the purpose of a national test. Without legislative change, I believe this is wrong.

The Global Institute for Language & Literacy Development, LLC (GILD)
[Policy Option 3.a.] Offering ELLs different “difficulty level” assessment booklets along with all other students could be misinterpreted and become confusing by equating the lack of English language proficiency skills with a “lack of or differing content understanding and “ability levels.”  The assumption being that students with limited English proficiency would take the “low” difficulty assessment (assuming language level is correlated with comprehension in the subject matter). This would not produce accurate student outcomes or results and would not be a valid measure of the demonstration of mastery of content being assessed.  Districts and schools with high numbers of recent arrivals could potentially end up with high numbers of students being assessed at the “low” level based on the English language proficiency level and not related to content knowledge.  This may also lead to potential unfairness in assessment and student outcome and results when comparing results nationally. The confusion lies in confounding language factors for demonstration of content knowledge.  In addition, the fact that a student who may have mastered the content being assessed but is unable to demonstrate it without valid linguistic accommodations highlights the challenges or weaknesses in the assessment and the policies that surround the assessment determination by focusing the decision on the ELL’s  lack of English proficiency not demonstration of content knowledge. By providing such a student with a low difficulty (hence low ability) test supports the Board’s initial effort to group ELLs and SWD in the same subgroup with apparently the same learner profiles and little understanding of the unique and distinct differences between the two student groups. 
[Policy Option 3.b.] Such a policy would cause the very same issues and concerns described in the comments provided for 3(a).  In addition, alternative assessments are only offered to students with cognitive disabilities; grouping ELLs with SWDs does not illustrate to the field that this Board fully understands the issues and complexities regarding the assessment of ELLs.  Implementation of this policy would appear to “fly in the face” of evidence-based research, the law (i.e. NCLB), the 1974 Supreme Court case defined in Lau v Nichols and Congress’s desire to ensure that all students are taught the same rigorous academic content in order to ensure students achieve at the highest levels and can compete nationally by annually measuring their progress towards mastery of academic standards.  Lower test level equals lower expectation, and could easily lead to instructional practices that deny these students of their civil rights to the same quality education as any other student that is not an ELL. Board might also want to review the recent monitoring findings issued by [the U.S. Department of Education] of the use of alternative assessments by different states.
Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

[NAEP] must differentiate between ability, complexity, language simplification - for access to content in assessment. 

Terry Martinez, Diagnostician, San Elizario, TX, Independent School District, Oral Testimony Summary

Ms. Martinez then addressed policy option three. She expressed concern that the assessment does not take into account the ability levels of students who are both ELLs and in special education. She stated that many of these students have mastered neither English nor their native language and many come from poor families with uneducated parents. These factors place students at a unique disadvantage, and Ms. Martinez expressed concern for whether the needs of such students will be taken into account when developing standards for ability levels.
Maryland State Department of Education (MSDE)
[Policy Option 3.a.] is not a reasonable option.  This does not comply with No Child Left Behind federal regulations which does not allow out of level testing. This would raise the question as to who would determine the appropriate test booklet for a particular group of students with a disability. What would be the criteria? Interpretations of such criteria could lead to various interpretations across states based on how States interpret the definition of certain disabilities.   This option makes an assumption about what a student can do by limiting a student’s participation at a particular level based on a disability.

[Policy Option 3.b.]  This is not a reasonable option.  This option generates additional questions: How would this be done and what would this look like?  What would be the criteria for participation to such an “accessible” booklet? What is the role of the IEP Team? What does “less difficult” mean?  This option may limit expectations of how a student with a disability can participate to demonstrate what they know and are able to do. And, again, interpretations of such criteria to determine who participates using an “accessible” or “less difficult” test could lead to various interpretations across states. Would the standard remain the same but the booklet somehow be more accessible?   This issue is prevalent in the current NCLB “alternate assessments” development.  How many tiers of the NAEP assessment would be developed?  In NCLB, there is the 1% and 2% participation criterion for two different alternate assessments, but there is still a group of students with disabilities who do not meet the criteria for either one of the alternate assessments developed and are still not able to participate in the assessments.   How many “accessible” booklets would there be?  If there is one “accessible” booklet, does this say that all students with a disability are at a low level?  Additionally, MSDE does not support a brief locator test to determine the level of a student as well.  This locator test would indirectly label a student as a certain type of performer based on the disability and not provide access based on their potential ability.  If NAEP looks at universal design in general, than would that not benefit all students? How would this impact on state eligibility for alternative assessments?

National Association of State Directors of Special Education (NASDSE)
Conducting targeted testing at ability level:  NASDSE does not believe that alternate assessments should be developed for a subset of students with disabilities. The NCLB has tried this route with much public discourse and very little agreement about which students should take alternate assessments and what the alternate assessments should look like. There is no indication that NAGB would have any better success in developing such assessments.
National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)

We do not believe there is any need for targeted testing at ability level except for the alternate NAEP that we are recommending for some students who take the AA-AAS under NCLB. The regular NAEP should be appropriate for the other students with disabilities if it is more accessible. This should not be done by offering all students assessment booklets at different levels of difficulty or offering less difficult or ‘‘accessible’’ booklets to students with disabilities. True accessibility can be best be achieved by:

1 Using the principles of Universal Design for Learning in the development of test items and the implementation of the assessment (including the use of computerized assessments and the supports that can be incorporated in these assessments); and

2 By looking more closely, as the assessment is being designed, at which accommodations can be included.

It is clear from recent publications on the NAGB website that efforts have begun to universally design the assessment by looking at item design. This is wonderful. However, we encourage greater emphasis on cognitive access by building in supports that a student can use to answer the questions, as long as they don’t affect the construct. See www.cast.org for more on Universal Design for Learning. See www.udl4allstudents.org, to see a list of over 25 national disability and general education organizations working together in a Task Force to promote Universal Design for Learning.

National Education Association (NEA) 

Develop an alternate assessment form or modified NAEP that uses computer-adaptive techniques. To comply with ESENNCLB, most states now offer an alternate assessment based on alternate achievement standards. Some states also offer an alternate assessment based on grade-level achievement standards for students with disabilities. Yet no such assessment is available to students who participate in NAEP. Developing an alternate assessment that uses computer-adaptive techniques can provide students with sensory disabilities, such as vision or hearing impairments or students with moderate to severe disabilities access to the assessment that the paper/pencil format does not allow. 

Computer-based testing allows for accommodations to be standardized and built into the administration protocol for the assessment. For instance, computer-based testing permits choice of presentation mode, such as using larger print size or language translation occur when directions or test sections are read aloud by on site test examiners.

Oregon Department of Education
We oppose the following policy [option]: conducting targeted testing at ability level. We believe that [this option] would both increase confusion about the differences between NAEP and state assessments and make it more difficult for the public to interpret NAEP results.
Eliza Simental, Bilingual/ESL Director, San Elizario ISD

[Policy Option 3.a.] How would this work? What would be considered low, medium and high? Since the majority of states classify ELLs in the different levels of language proficiency such as beginning, intermediate, advance and advance high how would the development of the assessment booklets address all these levels? This needs to be done but in a linguistic focus and not watering down the content, simplifying the language so that students have access to content 

[Policy Option 3.b.] Define difficult. Terms such as "less difficult" seem to promote a deficit model for special populations. The marginalization of special populations needs to cease. The focus must change. Again the focus must be on levels of English language proficiency, academic language and content, without watering down the content. Then it wouldn't be the national report card. Would it?

Policy Option 4

Adjust scores
Use full population estimates or variant to adjust for exclusions.  Present as principal means of reporting in NAEP Report Cards, as alternate presentation in appendix, or as prominent display on NAEP website.  

California Department of Education (CDE)
The CDE does not support the use of full population estimates to compensate for differences in exclusion rules across the states.

Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
CCD recommends AGAINST the use of adjusted scores to adjust for exclusions. 

The use of any kind of Full Population Estimates (FPE) – which produces score estimates of achievement for the state as if the excluded students took the assessment – in NAEP results is dependent on questionable assumptions about how students would score if assessed.  
See our comments under Policy recommendations 6 and 8.
Council for Exceptional Children (CEC)
CEC does not support the use of adjusted scores to adjust for exclusions.  CEC believes that the use of Full Population Estimates may be based on questionable assumptions about how students would score if assessed.  Instead, CEC supports inclusion guidelines that are consistently applied and support maximum inclusion.  
Maryland State Department of Education (MSDE)
This option is not clear. This option generates additional questions such as, what procedures would be developed to determine how the scores are adjusted or excluded.  Would there be alignment studies available so states would be able to understand these adjustments?  MSDE would not support scores adjusted by a particular disability or a student’s accommodation.  Are there certain accommodations that could not be used because this changes the test construct?  What is NAEP’s current thinking for an alternate presentation of scores?

National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)

The Hearing Notice raises the option of using full population estimates or variant to adjust for exclusions. We do not support the use of any adjusted scores. The full population estimate is particularly problematic. It requires questionable assumptions to be made about students. In addition, it would be difficult to come up with estimates for certain excluded students. A method for doing this, as described on the NAEP website, is to use scores of included students with similar disabilities and background characteristics. However, if all or most similar students were excluded, as is likely the case for students with Down syndrome, there would be no reasonable basis for an estimate. 

National Education Association (NEA)

Public reporting should treat all scores and all populations in the same way. Disaggregated reporting of assessment results is an accepted practice because it helps to focus positive attention on those groups of students who may need more assistance. However, weighted or calculated estimations for specific populations, such as students with disabilities, can be discriminatory practices that lead to negative stereotyping and unfair characterizations. We've all seen articles in the media about how a certain school missed AYP because the students with disabilities or English language learner subgroup didn't meet proficiency under the ESEA/NCLB accountability requirements. Certainly, we don't want public reporting of NAEP scores to be handled in the same way. 

Oregon Department of Education
We oppose the following policy [option]: adjusting scores. We believe that [this option] would both increase confusion about the differences between NAEP and state assessments and make it more difficult for the public to interpret NAEP results.

Policy Option 5

Add cautionary flags 

a. For exclusions, if 5 percent or more of sample is excluded from NAEP testing, a cautionary flag would accompany a state's scores. This would be similar to rule in TIMSS and PIRLS international assessments. Might also flag if exclusion rate changed more than 3 percentage points from prior assessment year. 

b. For accommodations, flag if 10 percent or more of sample is tested under non-standard conditions OR accommodation rate changed more than 5 percentage points from prior assessment year. 

c. Use "reasonable" target exclusion rates (rather than a uniform rate) that vary by demography and testing practice of states.  Flag if actual rates exceed targets or change by a defined margin. 
California Department of Education (CDE)
The use of flags to denote higher than expected use of accommodations and/or exclusions would provide valuable information and lead to more appropriate comparisons across states. The CDE strongly supports this policy option.

Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
 [Policy Option 5.a.] CCD recommends the use of a cautionary flag when an exclusion rate is 5% or more of the identified sample. Flagging significant changes in exclusion rate over time, within a jurisdiction, is also recommended.   The flag is meant to alert the consumers to significant exclusion rates that compromise the representational value of the results.

[Policy Option 5.b.] Flagging changes in rates of NAEP sample assessed using accommodations is NOT recommended.  As long as accommodation decisions are made responsibly on an individual basis for SDs, changes in rates most likely reflect changing populations rather than indicate any kind of degradation in the value of the data.

[Policy Option 5.c.] Use of “reasonable” target exclusion rates [with] cautionary flags is NOT recommended.  There should be no “reasonable” exclusion rate for SDs. 
Council for Exceptional Children (CEC)
CEC supports the concept of flagging for purposes of increasing transparency of exclusion rates.  However, CEC does not support adding cautionary flags for purposes of exposing the student population who participated in NAEP with accommodations. As stated earlier, NAGB seems to be confusing the terms “accommodation” and “modification”.  An accommodation, as defined in the NAEP glossary is “a change in how a test is presented, in how it is administered, or in how the test take is allowed to respond.  This term generally refers to changes that do not substantially alter what the test measures.”

Miriam Kurtzig Freedman, M.A., J. D.


Keep it simple! This may be OK for transparency but it is bad for NAEP.  Regarding accommodations, this Option may be good for transparency, but it is bad for the NAEP-and unnecessary. The more flags, conditions, exceptions, and other caveats that NAGB adds in, the less value score reports will have and the less confidence we as citizens, parents, students, and taxpayers will have in this enterprise.


How sad! Why not just administer the test in a valid and reliable manner, as the law requires. We are dancing around this basic need.  Much easier to not allow any modifications. Period. The NCLB and IDEA have mandated that. Why not NAGB?


Regarding exclusions, let the NAGB set up percentages of students who must participate once a school is selected. Be it 95% or 92% or whatever the statisticians decide. Once that is done, when a school or state tests fewer than the required percentage, the results should be flagged. Such flagging may be the first step in the sanction process against the state or school that NAGB is authorized to carry out. 

Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

[Recommendation] Add cautionary flags.
Maryland State Department of Education (MSDE)
This does not appear to be a reasonable option.  This option generates additional question such as, what feedback would the cautionary flags reveal to States?  What safeguards would be in place for States that have 10% or more of their sample tested under non-standard conditions?  How would target rates be determined and defined?  How would States ensure that they do not reach these cautionary percentages?  How would these be used in calculating progress from year to year?

National Association of State Directors of Special Education (NASDSE)

NASDSE rejects this approach as we are not sure what it would accomplish in terms of ensuring that students with disabilities take the NAEP and that it is able to be scored in a meaningful way for all students taking the assessment. All this approach does is flag states that have excluded students but it does nothing to help include students in the assessment process.

National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)

We support the use of certain cautionary flags in addition to, not in place of the other strategies discussed in our comments. For the sake of transparency, there should be a flag indicating that a significant percentage of a group is excluded. 

We do not support the option of using a cautionary flag if 10% or more of sample is tested under non-standard conditions OR accommodation rate changed more than 5% from the prior assessment year. There is a great deal of flux regarding nonstandard accommodations and recommendations we have made regarding an improved accommodations policy would affect the accommodation rate.

The third option offered by NAGB for a cautionary flag is to use ‘‘reasonable’’ target exclusion rates (rather than a uniform rate) that vary by demography and testing practice of states, then flag if actual rates exceed targets or change by a defined margin. We strongly oppose the use of target exclusion rates based on demography and state practices. There should be no reasonable exclusion rate. Also, this option would allow prejudgments to be made about who should be excluded and may affect comparability. 

National Education Association (NEA)

In addition, publicizing which states do or do not meet a "model exclusion rate" is a 

negative approach. It requires an extensive discussion about why differences in 

populations occur and the effect of exclusion rates on potential state performance. The 

meat of these statistical effects is likely to get lost in translation and all that will remain 

are hyped headlines focused on the concept of exclusion or poor performance by certain groups that affect the ranking of other groups. 

…Given the heterogeneous nature of students with disabilities, defining a "model exclusion rate" may be impossible. What is a reasonable exclusion rate? Who should be excluded? Estimations and calculated formula can never truly predict how children will perform if they are provided with appropriate supports. Rather than concentrating on "who" is excluded, we need to focus on "how" students with disabilities participate. 

Oregon Department of Education
We also support the idea of introducing cautionary flags in NAEP reporting if a state’s exclusion rates exceed 5% of the sample in any subject area.  However, we oppose cautionary flags based on accommodations rates.  In Oregon, all students are eligible to receive appropriate accommodations if they have a documented need for such accommodations.  By definition, accommodations do not change the content or performance standard on what is being tested. 

We oppose the following policy [option]: using “reasonable” target exclusion rates. We believe that [this option] would both increase confusion about the differences between NAEP and state assessments and make it more difficult for the public to interpret NAEP results.

Policy Option 6

Research validity of accommodations most widely-used on state tests
Results may expand or reduce the list of accommodations prohibited by NAEP because they alter a fundamental attribute of the assessment, e.g. reading-aloud the reading assessment or allowing calculators on all sections of math. Studies may include extended time to help determine if time should be deemed fundamental. 
California Department of Education (CDE)
The CDE supports continued research in the area of accommodations as they specifically apply to the constructs being measured by the NAEP assessments.
In general, the CDE is most supportive of options 2 and 6.
Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
[NCLD] strongly recommends ADOPTION of this recommendation. 

Since conflict between accommodation policies in states and NAEP appear to be responsible for much of the exclusion of students with disabilities, studies of the most widely used testing accommodations across states would provide helpful information and could inform further research opportunities – both for validity and accessibility for students with disabilities. 

Research on extended time should be a priority as this is the most frequently used accommodation. [See Appendix for “Appendix B” as included with written testimony.]
As noted in NCLD’s study on state accommodation policies, State Testing Accommodations: A Look at Their Value and Validity, there is tremendous variability across states in what accommodations are allowed, which students can receive accommodations, and what research, if any, supports states’ policies. While some of this variance is explainable given the difference in the structure of state assessments, state test accommodations policies require more research on validity and applicability to a heterogeneous group of students; however, further research should not delay opportunities to provide available accommodations and include more students with disabilities in the NAEP.
Council for Exceptional Children (CEC)
CEC strongly supports additional research to evaluate the list of accommodations prohibited by NAEP and implementation of existing and future policies relating to accommodations between states.  

Miriam Kurtzig Freedman, M.A., J. D.


For what purpose?  Who can argue against more research?  However, the question of whether or not accommodations are widely used is the wrong question.  This Option works backwards:  Instead, NAGB should first clarify WHAT skills or knowledge the test measures; from that, NAGB should determine which accommodations maintain that test validity (allowed) and which are not allowed (modifications).  A research project based on popularity of accommodations is not the way to proceed here.  Each test is different.
A quick review of NAGB’s current allowed accommodations appears to do this, though I do have questions about several of the allowed and not allowed accommodations (which presumably, are modifications).

For example, a research project on whether extended time is an accommodation or modification, one example suggested herein, works backward. Instead, it should first ask WHAT the test measures. If it is fundamentally time sensitive (as a keyboarding test measuring the skills of speed and accuracy), timing is, by definition, fundamental, and extended time would invalidate that test.  Ann Arbor (MI) Public School District, 30 IDELR 405 (OCR 1998).
 It all goes back to WHAT the specific test measures. Let us not use scarce tax dollars for such unnecessary “research,” when the far better, less expensive, and more direct approach is to be clear and precise about WHAT the NAEP is measuring.
It appears that the challenge for NAGB has been in getting compliance from states. Sanctions may help. Public scrutiny may help. Excluding state scores may help. The right answer is NOT to tinker with valid tests, however, in the name of “inclusion” or “meaningful participation.”
The Global Institute for Language & Literacy Development, LLC (GILD) 

Few assessments offered ELLs in the US are developed with a thorough understanding of the profound complexity of the confluence of language development and its interplay with language acquisition and the importance of assessment identified and defined levels of English language proficiency and the corresponding relationships of English language proficiency levels to corresponding language and content standards. To better understand how to increase the number of English language learners in NAEP assessments, it is important to first understand how the language components interact with and influence one another and impact assessment. To date, few if any, content assessments in English have been developed with English language learners in mind. Even the most recent scientific conversations focus on “how to take an assessment developed for the English dominant student population” and accommodate the test for an English language learner or accommodate the ELL to provide access to the test. At issue is the fact that according to research-based studies no-one really knows which linguistic accommodations are appropriate for ELLs that do not alter or invalidate an assessment that was not initially designed for them. In 2005, Dr. Charlene Rivera conducted a survey of 50 state, DC and Puerto Rico accommodation policies and regulations that guide school and district decisions to include ELLs in academic assessments. The survey reported that 70 accommodations were named on state lists as appropriate to use with ELLs during content test administration. The survey reported that the majority of the accommodations listed were actual testing environment modifications and applicable to Students with Disabilities. Not one of the accommodations listed had been scientifically researched for appropriate use with English language learners. After a year or two of limited research, it was discovered by Dr. David Francis, University of Houston that only 2 accommodations were considered appropriate linguistic accommodations to use with ELLs, either an English glossary or a bilingual dictionary depending on the student’s mode of instruction. Research projects that examined “simple or plain” English did not show strong evidence of an effective accommodation for ELLs. However, it was stated that more research was needed in this area especially with state aligned content assessments. Although a few of the accommodations may increase ELL participation in the NAEP assessments,  other issues of equal import surface and must be addressed by the committee. The most important issue to consider is the requirement that states must develop a standards based academic infrastructure for ELLs and its impact on accountability.  

Since the passage of NCLB Title III in 2002, states have developed academic content standards in the core content areas of reading/language arts, mathematics and science for grades 3-8 and High school. NAEP has also developed content standards and aligned assessment against which student subgroup progress is measured over time. However, states have also had to develop K-12 English language proficiency standards that include the four linguistic domains of speaking, listening, reading and writing and report on comprehension. The English language proficiency standards must align to the state academic content standards and student achievement objectives. Essentially states have been required to develop an integrated system of standards and assessments for ELLs that address all of the language and content factors and challenges outlined in this document. 

Although states and NAEP have developed academic content standards, only the states are required to develop, align and implement language standards that align to the state content standards. NAEP is not charged to fulfill the same requirement. Currently, there do not exist any research-based, or approved national English language proficiency or language development standards. The development, alignment and implementation of National ELP standards by NAEP could be beneficial for several reasons. First, it would give NAEP the ability to analyze ELL achievement data and results based on language proficiency levels and standards.  Second, such an effort could support and inform a valid and reliable identification process for ELLs and provide consistent data that would more accurately measure the progress ELL students make in acquiring the English language and also attain fluency based on research, language proficiency levels, aligned assessments and standards. The development of National K-12 ELP standards aligned to the NAEP content standards and approved by NAGB could provide data to educators that indicate ELL academic content mastery based on English language proficiency levels and assessments aligned to standards. This could provide the needed data to determine when an ELL masters content at the same level as their mono-lingual English speaking peers. In order for the Ad Hoc committee  to fully and thoughtfully tackle inclusion, assessment and achievement of English language learners in the annual NAEP assessments, the same time, effort, resources and expertise must be committed to develop a full range of appropriate assessments with some possible linguistic accommodations to ensure ELL full participation in academic achievement in US schools and reach 21st century goals. It is incumbent on the committee to really analyze the long term goals for ELL inclusion and consider a profound new approach possibly untried in the past.          
 Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

Research validity and types of accommodations that focus on the needs of the students. 

Maryland State Department of Education (MSDE)
[Policy Option 6] is a reasonable option to explore. Maryland does make adjustments for example in the impact of verbatim reading. Additional research to explore the validity of accommodations most widely-used across states in order to consider the possibility of expanding the accommodations allowed on the NAEP is reasonable.  Several states are conducting research in this area now.  

National Association of State Directors of Special Education (NASDSE)
Principles of universal design: NASDSE urges the NAGB to use principles of universal design for learning (UDL) in the development of future modifications to the NAEP. UDL is a framework for making curriculum, instruction, teaching materials and assessments accessible to all students, including those with disabilities. Using UDL would increase access to the assessment for all students, including students with disabilities, who need accommodations.

National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)
We strongly support research on accommodations. Conflict between accommodation policies in states and NAEP is a major factor in the exclusion of students with disabilities. It is important to determine accurately whether the accommodations actually alter the construct of items being tested. Often the decision that an accommodation invalidates a test item is being made too broadly. For example, read-aloud accommodations are sometimes said to invalidate a language arts assessment even when decoding is not the construct being measured.

In addition, if the assessment is developed using the principles of Universal Design for Learning, many common “accommodations” can be built into the assessment.

We urge a close evaluation of existing accommodations policies based on these factors.

Eliza Simental, Bilingual/ESL Director, San Elizario ISD

There is a need to research the validity of accommodations. Accommodations for ELLs are relatively new for many educators in Texas. Currently we have linguistically accommodated testing (LAT) for ELLs on state assessments. It is not a concept that has been internalized by practitioners. There are many questions and the understanding of linguistic accommodated testing varies throughout the state. When does a classroom teacher use an accommodation, only when testing the student, throughout the school year, or on the day of the actual state assessment? What is the frequency? Further research is needed at the state level.
Dr. Josefina (Josie) Villamil Tinajero, Dean, College of Education, University of Texas at El Paso
Regarding Option 6:   Absolutely.  "Accommodations" are often provided for ELLs taking English-language tests, such as extra time, bilingual dictionaries, or questions read aloud. But, as the Government Accountability Office reports, there is limited research on the effectiveness of accommodations in overcoming language barriers. It is only through research that we will have access to best practices associated with accommodations.  
Aside from accommodations, native-language assessments in and of themselves can be one solution if they are available in Spanish and other languages and are aligned to state standards, and if children are receiving instruction in that language.   However, they cannot simply be translations of English language tests which are neither valid nor reliable.
Policy Option 7

Offer a screener exam to determine whether students can "meaningfully participate" in the National Assessment without an accommodation that is provided on state tests but is not permitted by NAEP. Currently, these students are routinely excused from the National Assessment. 
California Department of Education (CDE)
The CDE does not support the administration of “screening” tests and is concerned that this practice may lead to increased testing time for some students as well as a more cumbersome and complicated testing procedure.

Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
CCD recommends research into the use of a screener exam for purposes of exclusion (rather than inclusion) as well as the appropriateness of the alternate assessment for students with the most significant cognitive disabilities. However, use of screeners for certain groups of students must be approached with great caution and a full understanding of the potential to create a high stakes decision that may compromise a student’s civil rights. 

CCD believes that determination of exclusion as well as accommodations should be a decision made by the IEP Team or Section 504 Plan Team.  

Council for Exceptional Children (CEC)
CEC believes that the determination of inclusion/exclusion from NAEP should be a decision made by school personnel, as they are best equipped to make such a determination.  CEC recommends that more research be done to determine the use of a screener exam for purposes of participation in NAEP without an accommodation that is provided on state tests but not permitted by NAEP.  

Miriam Kurtzig Freedman, M.A., J. D.


Beyond the scope of this law.  There is NO requirement of “meaningful participation.”  Meaningfully participate sounds great, but what does it mean?  Does it mean that the student can sit and take the test? Do well on the test? Pass the test?   


If we truly want to know how ALL students are doing on a national test, once a school has volunteered to participate in the NAEP, it should NOT have the option to exclude any student, even if some students will have difficulty taking the test and may not do well on it.


“Meaningful participation” is a “nice” add-on, but it contradicts the purpose of the NAEP, as I read the law.

The Global Institute for Language & Literacy Development, LLC (GILD) 

GILD believes the above policy would be rendered unnecessary and/or obsolete with the development of appropriate assessments and limited use of linguistic accommodations for ELLs.  An ELL can “meaningfully participate” in NAEP without accommodations or limited use if the assessment were developed with the basic understanding of language development and linguistic factors incorporated in the assessment.  In the absence of such a focused effort, much would depend on how the screener was developed and administered to ELLs.  If the design and development of the screener would include linguistic modifications/accommodations for ELLs, then the results of the screener would provide meaningful information.  Without linguistic modifications, such a screener may not provide a valid measure of student’s ability to meaningfully participate; results would indicate that the student is unable to demonstrate mastery without an accommodation that is provided on the state test; a fact already previously known.
Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

The screener must be grounded in current research in second language acquisition, proficiency stages and levels to include listening, speaking, reading, writing, in social and academic language.
Oral Testimony Summary: Dr. Izquierdo replied that she supports screening measures to ensure students can meaningfully participate in the exam, but insisted that the screening measures—along with accommodation policies—be nationally standardized.
Terry Martinez, Diagnostician, San Elizario, TX, Independent School District, Oral Testimony Summary

She opposed the idea of a screener exam to assess the nature of each student’s ability and accommodation requirements, noting that most special education students are already over-tested. She said that she doubted a screener exam could provide any useful information regarding the numerous types of accommodations students may need for the assessment. 
…
In conclusion, Ms. Martinez turned to policy option seven. She questioned the exact definition of “meaningfully participate,” as many special education students are capable of “meaningfully” participating on the NAEP assessment, but only with special accommodations, such as having questions read aloud or being allowed extra time to complete the exam.
Maryland State Department of Education (MSDE)
[Policy Option 7] is a reasonable option to explore.  MSDE would recommend this option be studied. However, as mentioned in the option 2 comment, MSDE finds that this option may be logistically complex as well as potentially disruptive to schools with the additional work and burden of making expert judgments on what disability would determine meaningful participation in this assessment. MSDE would like NAGB to consider moving towards a NAEP computer adapted test to provide more inclusive opportunities for all students with consideration of universal design.         
National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)
This option is being suggested by NAGB to determine whether students can ‘‘meaningfully participate’’ in the NAEP without an accommodation that is provided on state tests but is not permitted by NAEP. We recommend using this option, but it must be done in conjunction with the recommendations made regarding option #6 above.

Oregon Department of Education
We oppose the following policy [option]: offering screener exams. We believe that [this option] would both increase confusion about the differences between NAEP and state assessments and make it more difficult for the public to interpret NAEP results.           
State Senator Eliot Shapleigh (D-El Paso), Texas State Senate, Oral Testimony Summary

Mr. Feinberg asked the senator how he felt about developing screener exams to determine which students should take the NAEP in English and which should take a Spanish-language exam. Senator Shapleigh felt these screeners were a good idea, but reiterated that it does not help to know which students are deficient in English if there are not strong curricula and teachers in place to then help those students achieve language proficiency.
Dr. Josefina (Josie) Villamil Tinajero, Dean, College of Education, University of Texas at El Paso
On Option 7: My recommendation is NO!   The enormous resources currently devoted to test development, test preparation, test administration, test scoring, test procedures, etc. etc. could be better spent on building schools’ capacity to [educate] ELL students. 
Policy Option 8

Change rules for IEPs to have NAEP considered separately from state tests
Rules for preparing individualized education programs (IEPs) for SD students may be altered by state action or revised by federal regulation, guidance, or law.  Separate consideration for participating in NAEP from IEP for state tests because the National Assessment is required to produce valid representative-sample group results for the nation, states, and urban districts and may not provide data or impose consequences on individual students and schools. 
California Department of Education (CDE)
The CDE opposes this change. This change would require IEPs to be revised to include NAEP specifically for a very small percentage of students. This policy option would likely be costly to our local schools and school districts at this time of fiscal crisis. 
Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
CCD strongly recommends ADOPTION of this recommended policy. Decisions regarding a student’s participation – both the use of test accommodations and possible exclusion from the test – should be made by the IEP Team or Sec. 504 Plan Team. 

The IDEA requires full participation by students with disabilities in all assessments required by ESEA (which would include NAEP). Thus, requiring IEP Teams to make separate determinations for NAEP participation would not violate federal law. 

This approach will also provide needed transparency to parents of students with disabilities – something the current procedures do not allow.
Council for Exceptional Children (CEC)
CEC believes that many decisions concerning the participation of a student with disabilities in NAEP are best made by school personnel, including the IEP Team (which includes the student and parents).  CEC encourages the NAGB to solicit feedback from local IEP Teams to determine the impact on IEP development and school resources. 

Miriam Kurtzig Freedman, M.A., J. D.


Of all the Options, this is most worrisome-as it continues to misconstrue IEPs and the IEP team process.   The law already provides that IEP teams need to consider different tests (including NAEP or any other state or district wide tests) separately because tests differ, one from the other. There is much Office for Special Education  (OSEP), Office for Special Education and Rehabilitative Services (OSERS), and Office for Civil Rights (OCR) guidance on this matter.  IEP teams must assure that the tests given to students for accountability purposes are valid and reliable. See discussion above.  IEPs are supposed to be flexible-allowing for the fact that different tests may or may not allow specific accommodations, depending on the WHAT of those tests.  NAGB should not continue to rely on flawed IEPs to develop a policy that contradicts legal requirements.
It is troubling that NAGB continues in its misunderstanding of this fact.  See, for example, the FAQs on its website.  I cite a few examples:

Exclusions. “Where NAEP does not allow a particular accommodation, such as having the reading exam read aloud to students or permitting calculators on all parts of the math exam, students may be excused from participation in NAEP.” 

This is wrong. If the purpose of NAEP is to get a representative sample of students, then why would anyone be excused from taking a test simply because he/she may end up not doing well or finding the experience difficult and challenging.  This belies the NCLB 95% participation rate and the federal goal of testing all students.  Further, it is bad public policy, as it piggybacks on schools that may be developing flawed IEPs, may provide too many accommodations, and giving them a pass.  The better practice is not to allow modifications and to not exclude any students by school policy. [Parents may, of course, choose to opt out, as the test is voluntary.]

The NAGB’s continued reference to the conflict between IEPs and the IEP process and standards is both wrong and troubling.  No law requires a tester to provide an accommodation that impedes the test’s validity.  All laws are to the contrary, as they all promote valid testing and high standards for all students. There are numerous IDEA court and hearing officer decisions contra, as well as OCR letters. See, e.g., North Carolina (NC) Department of Public Instruction, 43 IDELR 229 (OCR 2005). Even extended time, the most common accommodation provided by schools, is not allowed if the test is measuring a student’s ability in a timed situation. See above discussion. 

The NAGB’s comparison of accommodations to state tests is wrong. NAGB does this in spite of its own FAQ, which indicates, very clearly, that the purpose and topics of state testing differs from NAEP: “[State tests] are tied to the curriculum and academic standards of each test, rather than to a national model [as is the NAEP].”

As well, the decision tree developed back in 2004 is unfortunately misleading. Any decision about the use of accommodations should begin with the test (the WHAT), not with the student (the WHO).   After the testing agency (such as NAGB) clarifies and articulates WHAT the test is measuring, it’s up to schools to assure that whatever accommodations they provide are consistent with that test. Not the other way around!
Maryland State Department of Education (MSDE)\
[Policy Option 8] is not a reasonable option.  MSDE does not support NAEP dictating tasks to IEP teams.  In addition, IEP teams would have limited knowledge and information on the NAEP in order to determine meaningful participation.  Maryland would not be willing to convene separate IEP meetings which must include the parents and mediate the use of certain accommodations.  This might in fact create a list of accommodations that would not be available to students due to this increased work load at the school level.

National Association of State Directors of Special Education (NASDSE)
NASDSE is opposed to this proposal. We do not support having IEP teams deciding if a student should take the NAEP.  IEP teams do not receive training to make these determinations in a meaningful way. We believe that students with disabilities should be selected at random as are other students who take the NAEP.

National Down Syndrome Society (NDSS) and National Down Syndrome Congress (NDSC)

We recommend that both participation and accommodations for students with disabilities for NAEP should be determined separately from the State tests. This provides greater transparency for parents regarding the decision-making process. Also, the eligibility and accommodations practices for the statewide assessments can be flawed and shouldn’t carry over to the NAEP.
Oregon Department of Education
We oppose the following policy [option]: changing rules for IEPs. We believe that [this option] would both increase confusion about the differences between NAEP and state assessments and make it more difficult for the public to interpret NAEP results.

Policy Option 9

Make minor changes in NAEP report language and placement of information about exclusions and accommodations.
California Department of Education (CDE)
The CDE supports modifying the NAEP report language to provide additional information on accommodations and exclusions.

Consortium for Citizens with Disabilities (CCD) and National Center for Learning Disabilities, Inc. (NCLD)
CCD recommends ADOPTION of minor changes in report language as referenced in our comments to policy option 3.
Miriam Kurtzig Freedman, M.A., J. D.


No, we need an overhaul to get back to the basics.

Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

Make significant changes in NAEP report language and placement of information about exclusions and accommodations. 

Maryland State Department of Education (MSDE)
This is a reasonable option.  The expectation is that NAEP be as open and complete with the information they share to the public.

Appendix: Public Comment unrelated to a specific policy option
The following public comments are from individuals and organizations that did not choose to comment on the specific policy options. 
Faculty of the Bilingual Department at Boise State University Boise, Idaho submitted by Elva Reza-Lopez Ph.D. and Roberto Bahruth, Ph.D. 
Presently, the system of high-stake testing of our students is not conducive to their academic achievement. It is set up for their failure as demonstrated by the 50% of Latino/Mexican-American high school students that fail to graduate due largely to not passing these assessments; a great majority being English language learners. As a result they become drop-outs a term that semantically blames the victim (Chavez Chavez, Rudolfo, 1997) or are “squeezed out” by a system that victimizes them intentionally or unintentionally (Bahruth, Roberto1994). An example is the procedure now in place in Math Assessments. Presently teachers are prohibited from reading word problems to students who do not speak the language. This becomes an issue of whether we are testing these students for language knowledge or math skills. How can we know for sure that it is math, literacy or language that we are testing? 
Although, we position ourselves as anti-standardized testing, we acknowledge the reality that we live in the age of accountability and testing. We are forced to tolerate its existence and the demeaning space that English language learners are placed in while having to take these assessments. With that stated, we do wish to provide a more positive view of how best to enhance the academic achievement of this population and offer the following recommendations: 

1. Evaluation of students should begin by asking parents about whether they have noticed any developmental differences between the child in question and siblings. For example, a child may have been very late in speaking or never learned practical life skills such as tying shoelaces. 

2. The child should be assessed in the mother tongue to ensure that the difficulty does not arise from a lack of proficiency in English. 

3. Whenever possible, the child should be assessed by his or her teacher and not by a stranger. 

4. The assessment should document what the child does know and not focus exclusively on what the child does not know. The assessment should be administered from a position of advocacy. 

5. Concepts and words should be related to the experiences of the child outside of school. 

6. A considerable portion of the assessment should allow for the student to generate discourse about personal interests to maximize the language sample. To do this would require offering a wide variety of prompts for the student to select and respond to. 

K. Dennis, Home Intervention Specialist

I have worked with severely involved students for 27 years.  My students participate in the testing each year.  I am hoping that any changes take into consideration the severely involved students--physically AND mentally handicapped. The severely challenged students may not cognitively understand cause and effect/have consistent responses systems developed yet.  Some students are on reduced school time or limited home base hours due to medical fragility. In the past, I have worked with students at hospice care level.  Please carefully consider the students, not just the test score accountability.
Mary Helen Lechuga, Educator
My name is Mary Helen Lechuga. I am an educator. I was a teacher for 10 years, a counselor for 9.5, an assistant principal, a principal and a Director. I have 31 years in all in public education. 

As an educator, but more specifically as a principal/director, with many years under my belt, I have learned what works for English Language Learners (ELLs). Teaching in a border city (EI Paso) I know ELLs have special needs. What I have come to understand is that the only way to teach content to ELLs is through the child's native language and English should be taught as a second language. Dual language instruction is also encouraged. In middle schools and high schools, testing these students in English after only 1 year in our school system is not realistic. Take a look at the most current statistics for AYP in our Nation. 

But, first, as a reminder, the No Child Left Behind Act of 2001 has it in law that by the end of the school year 2013-2014 all states are required to reach 100 percent proficiency levels in reading and math for all subgroups. In light of such overwhelming failures (in the AYP), coupled with the projected increase of immigrants coming to US schools, this mandate falls on zany and ludicrous expectations that have nothing to do with reality. There is no functional way for this increased influx of new immigrants to learn English and content in one or two years. Research has shown that it takes multiple (between 4 & 7) years to become proficient in English; and English Language Learners need several more years, on top of that, to master content. Consequently, we are faced with the following grim reality that is steadfast in eroding our standard of education, particularly for our nation's fastest growing minority: the Hispanic community. 

The following are AYP results for 38 states for the 2007-2008 school year from the National Education Association (2008): 

1. Alabama: the percentage of schools failing AYP declined slightly from 17.8 percent last year to 16.6 percent this year. 

2. Alaska: the percentage of schools failing AYP increased from 34.1 percent to 41.3 percent. 

3. Arizona: the percentage of schools failing AYP held steady at 28 percent. 

4. California: the percentage of schools failing AYP increased from 33 percent to 48 percent, with only 34 percent of middle schools making AYP. 

5. Colorado: The percentage of schools failing AYP rose to 40 percent this year, up from 25 percent last year. 

6. Connecticut: the number of schools failing AYP rose to 40 percent, with 408 schools failing -100 more than last year. 

7. Delaware: the percentage of schools not making AYP stayed the same as last year, with 33.8 percent failing to make AYP. 

8. Florida: the percentage of schools failing AYP increased from 67.2 percent to 76.1 percent. 

9. Georgia: final results show a small increase in schools failing AYP. The state went from 17.8 percent of schools failing last year to 20.2 percent this year. 

10. Hawaii: the percentage of schools failing AYP increased to 60 percent compared to 35 percent last year. 

11. Idaho: the percentage of schools failing AYP declined significantly from 73 percent last year to 44 percent this year. 

12. Illinois: the percentage of schools failing to make AYP increased to 31 percent, up from 24 percent last year. 

13. Indiana: the percentage of schools failing AYP increased from 48 percent to 56 percent. 

14. Iowa: significantly fewer Iowa Schools met their targets in 2007-08: 68 percent of Iowa's 1,477 schools made AYP, down from 91 percent of schools in 2006-07. 

15. Kansas: the percentage of schools failing AYP declined slightly from 11 percent last year to just 10 percent this year. 

16. Massachusetts: the percentage of schools "in improvement" (for failing AYP at least two years in a row) jumped from 37 percent to 50 percent, with 75 percent of middle schools subject to AYP consequences. 

17. Michigan: the percentage of schools failing AYP rose to 20 percent compared to 17 percent last year. 

18. Minnesota: the percentage of schools not making AYP rose from 38 percent to 49 percent. 

19. Missouri: Only one-fourth of all school districts and about 40 percent of school buildings met AYP this year. 

20. Montana: the percentage of schools failing to make AYP almost tripled, jumping from 10 percent to 28 percent. 

21. Nevada: the percentage of schools failing AYP increased from 31 percent last year to 38 percent this year. 

22. New Hampshire: the number of schools "in improvement" (for failing AYP at least two years in a row) increased from 133 to 183. 

23. New Mexico: the percentage of schools failing AYP jumped from 58.5 percent to 68.2 percent while the number of schools in restructuring doubled from 84 to 170. 

24. North Dakota: the percentage of schools falling AYP quadrupled from 9.4 percent to 36 percent. 

25. Ohio: the percentage of schools failing AYP declined slightly from 37.6 percent to 35.9 percent. 

26. Oregon: the percentage of schools not making AYP increased from 22 percent last year to 37.1 percent this year. Statewide, only 35.5 percent of high schools made AYP. 

27. Pennsylvania: the percentage of schools failing AYP rose from 22.5 percent last year to 28 percent this year. 

28. South Carolina: the percentage of elementary and middle schools failing AYP jumped from 61 percent last year to 82 percent this year. Every single school district failed to make AYP. 

29. South Dakota: the percentage of schools identified for improvement (for failing AYP at least two years in a row) declined from 91 last year to 84 this year. 

30. Tennessee: the percentage of schools in "good standing" (those which met all AYP targets) declined from 85 percent last year to 80 percent this year. 

31. Texas: the percentage of schools failing AYP rose to 25 percent, up from 20 percent last year. The number of districts failing AYP jumped from 13 percent last year to 34 percent this year. 

32. Utah: the percentage of schools failing AYP declined to 20 percent this year, down from 25 percent last year. 

33. Vermont: the number of schools failing almost doubled from 61 to 116. 

34. Virginia: 26 percent of schools failed AYP, the same as last year. 

35. Washington: the number of schools in "improvement status" more than doubled from 280 to 628. 

36. West Virginia: the percentage of schools failing to make AYP rose slightly from 12 percent last year to 14 percent this year. 

37. Wisconsin: the number of schools failing AYP jumped from 87 to 156. 

38. Wyoming: the number of schools failing AYP quadrupled from 22 to 87. 

The average increase in failures was 8.5%. There are ten (10) worse states whose failing status has increased from 38% to a devastating 400%, with a mean failure increase of 187%. This means that the failure rate for the majority of these states has more than doubled. We can no long ignore the need to educate this growing population in the child's native language. 

I have done extensive research in this area, as I am obtaining my doctorate in Bilingual/ESL education and this information is documented in my dissertation as well as what I did to bring my 98% Hispanic pop to a Recognized Status. 

If you were to have any questions or require further information, please do not hesitate to contact me at (915) 873-6903 or by email at mhlechug@yahoo.com. 

I would appreciate the above information going on record. 

Thank you. 

Mary Helen Lechuga 

Dr. Arturo Olivarez, Professor, College of Education, University of Texas at El Paso, Oral Testimony Summary

Dr. Olivarez spoke about how national assessments such as NAEP often inadvertently pose a language barrier for bilingual students, thus transforming the exams from assessments of skills to assessments of language. He cited persistent achievement gaps between English-speaking students and ELLs that have lasted for decades. In the context of high-stakes testing, he said, this leads to an entire group of students being denied the opportunity to graduate and move on to college. Dr. Olivarez stated that the achievement gaps indicate a need for change in how assessments are administered. He advocated for better screening measures to see whether students are linguistically ready to take assessments in English. He also said that the low test scores indicate a need for increased support for teacher development and bilingual programs in schools.

Mr. Feinberg followed up on Dr. Olivarez’s comments by stating that it would be useful to develop a screener test with a set cut-point to determine whether a student should take the NAEP assessment in English or Spanish, although he worried that it might be politically infeasible. Dr. Olivarez agreed that such a screener test would be useful.

Debra Paulson, Special Education Teacher, Terrace Hills Middle School, El Paso, TX and former NAGB member, Oral Testimony Summary
Ms. Paulson began by lamenting the fact that so many special education students are excluded from taking the NAEP assessment without any evaluation of their abilities. She said, “My experience with giving a NAEP test at … [a] middle school is that when the counselor received the random list [of students chosen to participate in the exam], she crossed out all the special education students.” 

Ms. Paulson then addressed the complexity of accurately assessing students with special needs on a written exam, particularly an exam without open-ended questions. She explained that in her classroom, she can ask probing questions, use graphics, and provide students with tools to help them reach the answer on their own. However, on an exam, particularly one that has multiple choice answers, there are few options for assisting students that do not inadvertently lead them toward the correct answer. 

Ms. Paulson attributed her students’ difficulty on such tests not to their lack of ability, but rather to their trouble processing questions. She said that there were ways around this issue, and provided an example of rephrasing a question to make it more accessible to students with special needs. Mr. Feinberg wondered, however, whether this method perhaps simplified questions too much, forcing students to remember rote processes rather than find their own solutions to problems. Ms. Paulson acknowledged this, and admitted that it is very complex to develop an assessment that is both accessible and valid. 

Ms. Paulson stated that students with special needs do best on assessments that test a specific set of skills and allow for open-ended questions. Therefore, the NAEP assessment is particularly challenging because it tests a broad range of skills, making it difficult to prepare students for each type of question. She said that when students have the opportunity to show their work, it can reveal that they have an understanding of core skills even if they are not able to use them systematically to solve a problem. 

Ms. Paulson concluded by praising the increased inclusion of students with special needs in grade-level classes, even if the students may not be at grade-level cognitively. However, she also felt that many schools continue to improperly serve their special education students. She cited how many schools currently force students with special needs into taking the easiest versions of state tests available to ensure they will pass. On the other hand, many states are keeping students out of special education classes so they will not have to be accountable for their performance as a sub-group when calculating AYP.
R. J. Saldaña, Graduate Student in Education, University of Texas at El Paso, Oral Testimony Summary
Mr. Saldaña began by stating that because the English language is incredibly diverse, he was wary of any attempt to create a set standard for English proficiency. He stated that he thought the language used on national assessments should be accessible to students of all cultures, ethnicities, and income levels. He did not support “simplifying” the language, as he felt that was synonymous with dumbing down the assessment. 

Mr. Saldaña said that while he respected the goals of the NAEP assessment, he did not feel that any national assessment could truly capture the breadth of knowledge possessed by American students or the specific areas where they need assistance. He was particularly concerned about movement towards using nation-wide or even state-wide assessment data to make school-level policy decisions. Mr. Feinberg assured him that the assessment is not intended to offer policy recommendations, but Mr. Saldaña expressed that he believed the results were used in that way by others. 

Ideally, Mr. Saldaña said, tests would be devised and administered at the local level and primarily measure progress, rather than achievement. By administering tests locally, he said, test designers could take into account the knowledge and abilities of students in that area to ensure the test is valid and comprehensible to students. Mr. Saldaña explained that a measurement of progress would ensure the identification of when and how students are improving. Ultimately, Mr. Saldaña thought that there should be less emphasis on a single assessment to evaluate students, as too many factors can influence the results.

In response, Mr. Troncoso expressed his own worry that students may be tested improperly at the local level. He specifically cited one high school’s policy to only test students in 10th grade, which he thought was biased against ELLs who have recently immigrated to the United States, since testing at that grade level is too early to truly measure how much they have progressed. He stated that he thought testing in 11th grade would be more effective, as students have had more time to adjust to instruction in English.

Overall, Mr. Troncoso expressed worry about ELL assessments. He said that he feared students who have real academic skills are overlooked simply because they have trouble taking tests in English. He concluded by saying that while many ELLs often have an advanced understanding of the concepts being assessed, “there’s a barrier with paper and pencil tests that [makes the tests] just not an accurate reflection of what [ELLs] really know.”

Deborah Svedman, Retired High School Math Teacher, El Paso Independent School District, Oral Testimony Summary
Ms. Svedman taught math in El Paso public high schools for 28 years, though she has recently retired. She said that she spent much of her time teaching ELL students.

Ms. Svedman stated that she felt mathematics testing has become increasingly language-based in recent years, which has made the assessments more difficult for ELLs. She provided examples of students being unable to solve problems not because they lacked an understanding of the math, but because they could not read the questions. In one instance, she asked her students to write down words from a math exam that they did not understand. Of the 26 words students identified, only four were math-related. When Mr. Feinberg asked what she recommended for accommodating these students, she suggested that a simplified-language test would be a step in the right direction.

Next, Ms. Svedman related how, in her experience, lack of English proficiency is not the only factor impairing ELL achievement. Often, she said, students simply do not understand the format of the test. She related how in her school, 9th-grade ELLs had trouble with tests designed for 6th-graders simply because they were not used to the question styles. Ms. Svedman also discussed how family background can affect how students perform. She offered one example of how many of her students were confused by a math question about gift cards since many of them had never seen or used one. 

Ms. Svedman concluded by stressing the need for including ELLs on national tests, saying “I think it’s vital that we include them in our national picture because they are becoming a very large part of it.”

The following public comments are from individuals and organizations whose comments on specific policy options were presented previously. Ellipses (…) are used to indicate where there are comments that have been presented in the previous part of this compilation.
Dr. Beverly Calvo, Associate Professor of Clinical Psychology, University of Texas at El Paso, Oral Testimony Summary Excerpt
Dr. Calvo began by presenting the fact that “culturally and linguistically diverse students” are underrepresented in gifted programs and overrepresented in special education programs. She suggested that this could indicate an over-identification of these students as having learning disabilities. Furthermore, she stated that often when ELLs are placed into special education programs, their status as ELLs is ignored. Dr. Calvo said, “[ELL students] become identified only as learning disabled. They’re no longer a Spanish-speaking child who has a disability as well.” She stressed the need for special education programs to address language instruction as well, and cited a recent meeting of special education and bilingual directors as a step in the right direction.

…

Dr. Calvo concluded her testimony by urging that any assessment be both valid and reliable. She stressed that test results should be used to inform school practice and not as a means to segregate students and deprive certain groups of receiving equal access to education.
Consortium for Citizens with Disabilities (CCD)
The Consortium for Citizens with Disabilities is a coalition of nearly 100 national consumer, advocacy, provider and professional organizations headquartered in Washington, D.C. Since 1973, CCD has advocated on behalf of people of all ages with physical and mental disabilities and their families. CCD has worked to achieve federal legislation and regulations that assure that the 54 million children and adults with disabilities are fully integrated into the mainstream of society.  Approximately 50 national organizations participate in the Education Task Force.

Nationally, 6 million students are receiving special education services, representing almost 14 percent of the nation’s total public school enrollment.  While their disabilities range across a wide spectrum, we know that:

· 85 percent of students receiving special education do not have a cognitive disability that would prevent them from reaching proficiency on state standards;

· nearly 50 percent of students with disabilities spend more than 80 percent of each school day in a regular education; 

· poor and minority students are disproportionately identified as needing special education services;

· special education students drop out at a much higher rate, currently almost 34 percent or one in three leave school;

· special education students graduate with a regular diploma at a much lower rate, currently 52 percent or just over half complete school prepared for employment or postsecondary education. 

Thanks to NCLB and the Individuals with Disabilities Education Act (IDEA), students with disabilities are being provided better access to the general curriculum, receiving instruction from more highly qualified teachers and receiving the supports, services and accommodations necessary to improve academic performance and close the achievement gap. 

CCD appreciates the National Assessment Governing Board’s interest and concern regarding the current rate of exclusion of students with disabilities in the NAEP sample. CCD commends the Board on its work in this area and appreciates the opportunity to provide comments on possible changes in current policies and procedures that would increase the participation of students with disabilities in the NAEP. 

The importance of improving the inclusion of students with disabilities cannot be overstated. While the overall exclusion rate in reading for both 4th and 8th grade students with disabilities is 36% of those identified for sampling, rates of exclusion run significantly higher in some jurisdictions.  Exclusion rates in some large urban school districts runs as high as 83%.

EXAMPLES FOR FOURTH GRADE NAEP EXCLUSION (READING - 2007):

· In the District of Columbia, where 15% of the sample was identified as students with disabilities, the NAEP sample was 4%, putting the exclusion of students with disabilities in DC in NAEP sampling at 73%

· In Delaware, where 18% of the sample was identified as students with disabilities, the NAEP sampling was 8%, putting the exclusion rate at 55%. 

· In Cleveland, Ohio, 18% of the sample was identified as students with disabilities, 3% were included in the NAEP sample, resulting in an exclusion rate of students with disabilities in the NAEP of 83%. 

Until these exclusion rates are addressed and corrected, the NAEP cannot be viewed as a representation of our nation’s student academic achievement.  

While CCD has provided written comments to each of the specific policy options developed by the Ad Hoc Committee (see chart below), we offer these broader comments and recommendations for your consideration:

REPRESENTATION.  NAEP results must reflect the full array of U.S. students, including those eligible for special education services under the IDEA (approximately 13.5% of public school enrollment) and those eligible for protections due to disability under Section 504 of the Rehabilitation Act (estimated at approximately 1.2% of public school enrollment – see note under comparability regarding 504-only eligible  students).  

The vast majority of IDEA students (as well as ALL 504-only eligible students) should be expected to participate in NAEP either with or without testing accommodations. Research supports this expectation, indicating that many students excluded from NAEP could fully participate. Since conflicting accommodations policies between NAEP and jurisdictions appear to be the most frequent reason for exclusion, CCD recommends the following: 

· Conduct research on the validity of test accommodations most widely used on state assessments to inform current NAEP accommodations policy. 

· Conduct intensive training throughout the NAEP system to ensure that personnel at all levels thoroughly understand test accommodations, the intersection between state and NAEP policies, and the importance of making consistent, defensible decisions regarding exclusion.

· Conduct targeted monitoring activities to investigate the practices in jurisdictions and large districts reporting high rates of exclusion (such as those indicated above). The findings of such investigative activities should inform the training efforts, thus creating a cycle of continuous improvement. This recommendation is consistent with that of GAO Report 05-618 “work with the states, particularly those with high exclusion rates, to explore strategies to reduce the number of students with disabilities who are excluded from the NAEP assessment.” 
It should also be noted that students with disabilities and English Language Learners are more different than they are alike. Policies and practices affecting each group should be researched, developed, implemented and evaluated separately. Coupling policies for these two groups of students only works to undermine the discovery of effective ways to boost inclusion for all students.  

COMPARABILITY.  NAEP results must be comparable across states and districts. Until the enormous discrepancies in inclusion of students with disabilities is both addressed and corrected, trends and inferences that can be drawn from NAEP results are of little value to policy  makers, educators, families and others that rely on NAEP to make important judgments and decisions about education. 

Equally important to state-to-state comparability, the population of students reflected in NAEP and state assessments also needs to be comparable. Current NAEP policy [for the calculation of performance by student categories] allows both students eligible for protections under Section 504 of the Rehabilitation Act AND students eligible under the IDEA to be included in the ‘students with disabilities performance (or SD)’ category.  This differs from ESEA/NCLB which allows ONLY IDEA eligible students to be counted in the performance of the SD subgroup. This discrepancy between student groupings makes any comparisons of the performance of SDs on NAEP vs. state assessment invalid. 

The discrepancy between NAEP and ESEA calculation and reporting is particularly important given the recent release of ESEA Title I rules mandating that state and school district report cards indicate NAEP results -- both in the aggregate and by student subgroups. NAEP must align its calculation and reporting requirement with ESEA to make the comparison meaningful.  We also recommend a revision of the NAEP glossary for the terms listed in Appendix A. 

TRANSPARENCY.  Decisions regarding both participation in NAEP and testing accommodations used during NAEP assessment should be made by IEP or 504 Team members, including the student’s parents.  Parents of students with disabilities should be informed regarding NAEP participation procedures, accommodation policies and exclusion decisions.  

NAEP reporting should make clear that certain students with disabilities identified for sampling are routinely excluded from taking the assessment – generally due to accommodations policies. Thus, results in NAEP achievement rates for the SD group will presumably overstate the rate of proficiency. Consumers looking to NAEP for reliable information on both the level of proficiency and change over time should be cautioned regarding inferences for the SD group. 
Council for Exceptional Children (CEC), Deborah Ziegler , Ed.D., Associate Executive Director, Policy and Advocacy Services
Introduction 

As a professional organization of 40,000 members - many of whom are special education teachers, administrators, researchers, educational diagnosticians and higher education faculty - the Council for Exceptional Children (CEC) is pleased to provide testimony about the inclusion of students with disabilities on the National Assessment of Educational Progress (NAEP), also known as the ‘nation’s report card’.  

CEC commends the National Assessment Governing Board (NAGB) for convening two hearings to gain feedback from the public on this important issue, which has broad ramifications for how students with disabilities are included not only on NAEP, but also on state and local assessments.  For too long, students with disabilities were educated on the periphery often plagued by low expectations.  CEC and its members are proud to be leading advocates for the inclusion of students with disabilities in the education system and are dedicated to working with policymakers to help make this a continued reality. 

CEC believes that the participation of all students- including students with disabilities - is necessary to achieve the stated goal of NAEP, “the only nationally representative and continuing assessment of what America’s students know and can do in various subject areas”.  As such, it is critical that not only are students with disabilities included in NAEP, but that they are included in a meaningful way that accurately demonstrates their knowledge.  

CEC’s comments were crafted with the input of its members, including the Council for Educational Diagnostic Services (CEDS), a division of the Council for Exceptional Children. 

While CEC appreciates this opportunity to share its thoughts on this critical issue, we encourage NAGB Ad Hoc Committee on NAEP Testing and Reporting of Students with Disabilities and English Language Learners, to convene a workgroup of leading experts and researchers in assessments for students with disabilities - including leaders in Universal Design for Learning (UDL) - to further explore the very complicated and nuanced details of this issue, including further investigating the options put forth by NAGB.  CEC believes that by utilizing the principles of UDL - as outlined by the Center for Applied Special Technology (CAST) we can address many of the issues raised by the NAGB Ad Hoc Committee and shift from retrofitting assessments to focus on designing assessments to address a broad range of learners from the beginning states of creation and design. 

CAST’s Principles for Universal Design for Learning: 

1 Multiple means of representation, to give diverse learners options for acquiring information and knowledge, 

2 Multiple means of action and expression, to provide learners options for demonstrating what they know, 

3 Multiple means of engagement, to tap into learners' interests, offer appropriate challenges, and increase motivation 

Additionally, CEC encourages NAGB to consider how any change in policies must be complimented by professional development and technical assistance for NAEP administrators, state liaisons, school personnel and parents to ensure effective implementation, especially in the areas of accommodation, state and NAEP policies, and the importance of making consistent decisions regarding inclusion and exclusion.   Consideration of an issue as critical as the inclusion of students with disabilities in NAEP requires adequate time - beyond the three weeks provided by the Federal Register notice of these hearings. 

Furthermore, CEC urges NAGB to develop separate policies and recommendations for students with disabilities and English language learners, instead of grouping these two populations together as is currently proposed.  While there are some similarities between these two groups, policies and practices affecting each group should be researched, developed, implemented and evaluated separately.  

NAGB Solicited Areas for Public Comment

While CEC has reviewed the nine specific areas highlighted in the Federal Register notice, CEC believes that additional time, information, and research is needed in each area to provide full comments and feedback.  That said, CEC is pleased to provide an initial response in the following areas: 

…

Closing Remarks

The Council for Exceptional Children appreciates this opportunity to provide feedback on how to best include students with disabilities in NAEP.  CEC strongly urges NAGB to view the two public hearings as the beginning of a dialogue with stakeholders.  While CEC sought the feedback from its members, the short timeframe and complicated nature of this issue, prevented many from providing extensive comments.  

While the task of determining the best way to include students with disabilities in NAEP is challenging, we must remember that participation in this nationwide assessment is emblematic of how our nation treats students with disabilities.  We cannot afford to take this task lightly and must ensure that it is done properly.  

CEC looks forward to continued conversations about how to meaningfully include students with disabilities on NAEP.  

FROM:  Miriam Kurtzig Freedman, M.A., J. D.

DATE:  February 6, 2009

RE:  NAEP Testing and Reporting of Students with Disabilities

_____________________

WHAT MATTERS: To keep the NAEP ‘real’-the valid, transparent, dependable test of the nation’s student achievement that the implementing law requires. Unfortunately, continuing confusion about the issues before this Committee-accommodations and exclusions for SD and ELL students-is unacceptable and may tarnish the Nation’s Report Card. I do hope my comments help the Committee put the shine back on this public treasure.

Thank you for the opportunity to provide public comment to assist this Ad Hoc Committee in its consideration of various policy options regarding the testing and reporting of scores on the National Assessment of Educational Progress (NAEP) for English language learners (ELL) and students with disabilities (SD).  I limit these comments to SD.  Students with disabilities are served under the IDEA (Individuals with Disabilities Education Act) or Section 504 (Section 504 of the Rehabilitation Act of 1973. 

As an attorney who represents public schools and an expert about the legal requirements for assessing SD, I also speak, write, and consult nationally. As a citizen, I know that our country needs dependable, accurate, valid, and comparable data about student academic achievement.  In my professional judgment, assuring that NAEP is administered appropriately to attain its mission is both doable and vital. Confusion is bad; clarity is good.

My comments are in three parts:

1. The basics of current law and the need for change 

2. Comments about NAGB’s Policy Options

3. My proposed policy considerations

1.
The basics of the law and need for change
The NAEP’s goal, as stated on its website, is: “As the Nation’s Report Card, NAEP is America’s principal source of dependable, representative information on student achievement in elementary and secondary schools.”  [Emphasis added].  To maintain test validity and reliability and provide dependable data, the NAEP should be administered in a consistent manner across the country. And, since the NAEP is designed to be a “representative-sample assessment,” the NAGB must assure that the numbers of students tested are comparable, from state to state. To assure these critical needs and to keep the NAEP ‘real,’ NAGB should revise its “accommodation” and exclusion policies and practices.

P.L. 107-279, Sec. 301-305,302(a), states that its Assessment Board is to “formulate policy guidelines” for the NAEP (carried out under Section 303). [Emphasis added].  Happily, guidelines can be easily amended by the NAGB, and do not need legislative or outside action.

Key provisions in this law include:

Sec. 302 (e)(1)(E). Design the methodology of the assessment to ensure that assessment items are valid and reliable, in consultation with appropriate technical experts in measurement and assessment, content and subject matter; sampling, and other technical experts who engage in large-scale survey;

Sec. 302 (e)(B) and (C) states that the NAEP must be developed in a valid and reliable manner and to follow “widely accepted professional testing standards.”

Section 303 (b)(1) The purpose of the NAEP is to provide, in a timely manner, a fair and accurate measurement of student academic achievement and reporting of trends in such achievement in reading, mathematics, and other subject matter as specified in this section.
Sec. 303 (b)(2)(A). …uses a random sampling process which is consistent with relevant, widely accepted professional assessment standards and that produces data that are representative on a national and regional basis;

Thus, the NAGB law focuses on the key concepts, including test validity, reliability, testing that is based on a representative sampling of students nationwide, and conforms to “relevant widely accepted professional assessment standards.”

But are these concepts implemented in the matters before us? I am afraid they are not. 

Words matter, especially those found in laws that establish government entities.  With that belief, I reviewed this law, as it might pertain to accommodations and exclusions.  I focused on several key words and the number of times they appear in the law.  

I then reviewed NAGB’s Inclusion Policy guidelines for the NAEP for evidence of conformance and consistency between these two documents; that is, evidence that the policy is consistent with its enabling statute.  Unfortunately, I did not find such evidence. 

Words in law matters:  

Title III-National Assessment of Educational Progress

The law includes these words:

Reliable
  

9 times

Valid



12 times

Valid and reliable

8 times

Valid and reliable manner
4 times

Voluntary


4 times

Widely accepted 

3 times

   professional 

   assessment standards

The law does NOT include these words:

Accommodation

0 times

Exclusion


0 times

Inclusion


0 times

Meaningfully participate
0 times

Words in policy matter:  

NAEP Inclusion Policy: nces.ed.gov/nationsreportcard/about/inclusion.asp

The policy includes these words (up to research projects summarized below it):

Accommodation

75 times

Exclusion


4 times

Inclusion


5 times

Meaningfully participate
1 time

The policy does NOT include these words in the policy:

Reliable


0 times

Valid



0 times

Valid and reliable

0 times

Voluntary


0 times

Widely accepted 

0 times

   professional 

   assessment standards

This partial summary of the use of specific words in these two documents is puzzling and troubling-the law and policy appear to head in opposite directions (on the issues before this Ad Hoc Committee). NAGB’s inclusion policy appears to bypass the law’s focus on test validity, reliability, dependability and the need to provide comparability across the nation. 

Inclusion without valid and reliable testing is meaningless and is specifically barred by federal law (see discussion below about 20 USC 1412 and 34 CFR 300.160). Inclusion without valid and reliable testing across a representative sampling defies the purpose of NAEP.

The choice of words here is worrisome for another reason.  From where did the phrase, “meaningful participation” come? It is not in the law and seems to lead NAEP in the wrong direction.  As I read the law, it is not NAEP’s function to provide such opportunities for students, whatever they mean. Schools are supposed to do that (and perhaps state tests that measure student performance on state standards). NAEP is supposed to provide dependable data that is comparable from state to state.

Of course, another challenge is that none of these terms is defined in the law or in NAGB’s policy.  I do believe this failure has led to much confusion since 1996, when NAEP first allowed accommodations.

For purposes of this public comment I provide the following definitions that I have found useful in my practice
Adaptation
Any change from the standard administration in how a test is administered.

Accommodation
A change in how a test is administered to a SD that is necessary for the student to access the test and that does not fundamentally alter the test. An accommodation is allowed.

Modification 
A change in how a test is administered to a SD that are necessary for the student to access the test and that does fundamentally alter the test.  A modification should not be allowed.

Valid
A test that measures what it purports to measure. For example, a reading test measures a student’s ability to read. Depending on the test, this may include skills such as decoding, fluency, vocabulary, reading comprehension, etc. The use of a person to read the test to a student does not maintain test validity, as the test then measures a different skill--listening comprehension. It is, in reality, a different test; a fundamental alteration of the reading test.  In math, a test designed to measure a student’s basic math calculating and related skills cannot allow a student to use a calculator-as that would then test a different skill.  

Reliable
A test that provides consistent information based on how it is administered. This term relates to a test’s dependability, accuracy, and predictability. That is, if a test is administered and readministered in different states and schools at different times, the results from place to place are consistent.  Testing Massachusetts, Montana, Minnesota, Maine, Maryland, Michigan, Missouri, and Mississippi should be accurate and dependable.

Voluntary
Voluntary participation. “Participation in any assessment authorized under this section shall be voluntary for students, schools and local educational agencies.”  Sec. 303 (d)(1).

State participation.  Participation in assessments authorized under this section, other than reading and mathematics in grades 4 and 8, shall be voluntary. Sec. 303(d)(3)(A)

Exclusions
A term used by NAGB’s policies and practices that does not appear in the statute. NAGB allows local school district personnel to determine that some SD do not participate in the NAEP. 

Because words matter, I recommend that NAGB use terms-especially, “accommodations,”  “modifications,” and  “exclusions”-with precision.  Our schools, educators, parents, and citizens need that clarity.

______________________

The good news is that the timing for this review is excellent, as the federal government recently (2007) issued a regulation clarifying the use of accommodations.  

34 CFR 300.160 of the IDEA (incorporating the NCLB (No Child Left Behind Act)), states that only valid accommodations are allowed on tests that are scored for accountability purposes under the NCLB.  This law and regulation should be read in concert with earlier ones.

Authority:  20 U.S.C. 1412(a)(16). 72 FR 17781, Apr. 9, 2007.  

Relevant sections are quoted below:

34 C Sec.  300.160  Participation in assessments.  

(a) General. A State must ensure that all children with disabilities are included in all general State and district-wide assessment programs, including assessments described under section 1111 of the ESEA, 20 U.S.C. 6311, with appropriate accommodations and alternate assessments, if necessary, as indicated in their respective IEPs.

(b) Accommodation guidelines. 
    (1) A State (or, in the case of a district-wide assessment, an LEA) must develop guidelines for the provision of appropriate accommodations.
    (2) The State’s (or, in the case of a district-wide assessment, the LEA’s) guidelines must-
        (i) Identify only those accommodations for each assessment that do not invalidate the score; and
        (ii) Instruct IEP Teams to select, for each assessment, only those accommodations that do not invalidate the score.

(f) Reports. An SEA (or, in the case of a district-wide assessment, an LEA) must make available to the public, and report to the public with the same frequency and in the same detail as it reports on the assessment of nondisabled children, the following:

    (1) The number of children with disabilities participating in regular assessments, and the number of those children who were provided accommodations (that did not result in an invalid score) in order to participate in those assessments.  [Emphasis added]

See also comments by the Department of Education (ED) in the Federal Register when enacting this regulation. Several sections are cited below:

“To ensure a coordinated administration of the IDEA and Title I programs, the final IDEA regulations on assessment in Sec. 300.160, which are included in this regulations package…. In addition, the final IDEA regulations provide that a State’s (or in the case of a district-wide assessment, an LEA’s) guidelines must require each child to be validly assessed and must identify, for each assessment, accommodations that would result in an invalid score. 

Consistent with Title I, these final regulations also provide in Sec.  300.160(f)(1) that a student taking an assessment with an accommodation that invalidates the score would not be reported as a participant under the IDEA. This coordination of the regulations for the IDEA and Title I programs should avoid confusion among parents, teachers, and administrators, and reinforce IDEA’s and Title I’s shared goal of high expectations and accountability for all students.”  [Emphasis added]
The 2007 regulation clarifies that tests administered with accommodations that do not maintain test validity are not measuring academic achievement and functional performance. Therefore, providing these accommodations would be inconsistent with [34 CFR 300.320(a)(b)(i) and 20 U.S. C. 1414 (d)(1)(A)(i)(VI)(aa). [Emphasis added]

72 Fed. Reg. 17,700 (2007).

LRP Publications summarized it this way: “Under the IDEA and Section 504, [the test maker-be it a state, district, or NAGB] is the ultimate arbiter of when an accommodation will be appropriate for use with a particular assessment instrument and bounds the team’s discretion in these matters.” WWW.Specialedconnection.com October 17, 2008.  [Emphasis added]   

Unlike NAGB’s Inclusion Policy that fails to mention the need for validity, reliability, etc., current laws and regulations highlight that need explicitly. They could hardly be clearer.  I recommend that the NAGB draw three basics from them for consideration of its guidelines:

1. The test maker is the ultimate arbiter of what the test is designed to measure and can bind IEP teams’ discretion in these matters. The test maker (NAGB, in this case) must inform the states and schools about what it measures, what accommodations are allowed, what modifications are not allowed, and mandate consistency across America. 

Notably, the laws and 
regulations demonstrate that NO conflict exists between IEPs and valid tests. The legal reality is that IEPs must be developed by educators to be consistent with testing requirements-not the other way around.   NAGB should clarify and discard its apparent on-going confusion on this matter.

2. The test maker (be it a State, district, or by extension, the NAGB) must instruct IEP teams to select only accommodations that do not invalidate the tests.  300.160(b)(2)(ii). 

3. Scores are to be reported only if they have not been invalidated through the use of invalidating accommodations and enough students have participated in the test. 300.160(f)(1)

NAGB needs to assure that testing programs are valid and that when students participate, they actually take the same test in the same way (with accommodations if needed, but no modifications) as other students take. Any confusion that may have existed before this 2007 regulation should have dissipated by now. I urge NAGB to follow the requirements in the IDEA and NCLB in its testing programs, as they relate to SD.  This is so especially important on the 4th and 8th grade language and mathematics NAEP tests, mandated in the NCLB as benchmarks.

Exclusions.  The law says nothing about exclusions. The law allows voluntary participation by parents, schools, and states (except for the 4th and 8th grade language and mathematics tests). It is silent on the notion (now apparently common practice) that schools get to choose which SD do not to test. To the contrary, the law is based on attaining a representative sample of ALL students based on voluntary participation by schools and parents.  Schools or states should allow NO exclusions of SD.

In short, in my professional judgment, this arena-dealing with accommodations and exclusion-has become far too complicated, and, as a result, not dependable. It is time to simplify.  NAGB should inform schools that the test is coming; that parents and schools can voluntarily choose to participate or opt out (except as specified above), and that SD who take the NAEP will do so with approved accommodations (not modifications) that are found on their IEPs.  

2.
Specific concerns about NAGB’s suggested Policy Options
INTRODUCTION

In order to create a “representative-sample survey, designed to produce valid, comparable data on the academic achievement of large groups of students,” NAG B must change its current policy.

For starters, the NAGB should allow only accommodations (and no modifications) on the NAEP. NAGB should end the practice of assisting schools to exclude students from taking the NAEP by picking and choosing among SD students based on their IEPs.

As discussed above, both of these recommendations are already mandated by the IDEA and the NCLB. Schools are well aware of those requirements. In fact, regarding participation, the NCLB requires a 95% participation rate among all students and subgroups (such as SD) in order for that school district or state’s scores to count toward adequate yearly progress (AYP).  

THE FOLLOWING COMMENTS ABOUT SPECIFIC “POLICY OPTIONS” FOLLOW THE NUMBERING PROVIDED BY NAGB. Please note that I found # 8 below to be the most troubling.

Having read these Policy Options several times, I was struck by the fact that I could not find the “there” there. What is NAGB trying to achieve with these public hearings and Options? What is the goal here?  To me, it remains unclear-and that, itself, is troubling. 

Perhaps this will be useful.  In my law and consulting practice, I have found it helpful to separate the terms, the WHAT from the WHO, when dealing with testing SD.  In doing that, I recommend that NAGB’s Policy Options first clarify WHAT the test is designed to measure, as the statute sets out. Once that is clear, the appropriate accommodations flow there; meaning that only those that do not fundamentally alter the test are allowed (regardless what IEPs include or states do on their own tests). It should be a logical progression, based on test requirements of validity, reliability, and professional testing procedures, not open to stakeholder positions and opinions. 

Once the WHAT is clear, schools can deal with WHO: the students and their individual needs.  Schools now know that they need to develop IEPs that are consistent with testing standards. They know that for all testing, including NAEP, SD can use accommodations only if:  (1) the accommodation is included in a student’s IEP, and (2) the accommodation is allowed on the NAEP; i.e., it is not a modification.  When both conditions are met, the student can use the accommodation.  

…
[Related to Policy Option 4, Adjusted Scores] I am not a statistician. No comment, except to repeat that complication and confusion as a general rule take away from the clarity we need for any gold standard. 
…
3. My proposed policy considerations and necessary definitions
MODEL OPTION AND NECESSARY DEFINITIONS

The NAEP is a representative-sample survey that produces valid, comparable data on academic achievement of large groups of students in the nation’s elementary and secondary schools. It is prohibited by law from providing results for individual children or schools.  The goal of NAEP is to assess as many students in the representative samples, including students with disabilities (SD).  

Definitions of adaptations, accommodations, modifications, validity, voluntary, exclusions, etc.  

[Please insert definitions above]

For example, the language test may measure reading (decoding, vocabulary, fluency, reading comprehension, etc), spelling, writing, etc.  SD will be allowed to use accommodations that do not fundamentally alter the test. They will not be allowed to use modifications, such as a spell check, a reader for the reading test, a scribe, etc., even if such students use them in the classroom or on other tests. IEPs for SD should be written to reflect the need for tests to maintain validity.

School officials shall exclude no students, including SD, from taking the NAEP. Under the law, parents (and in some cases, schools) may voluntarily opt to not participate in the NAEP.  In stating that schools should not exclude any students, it is understood that some students, including SD, may have difficulty with the NAEP and may miss some accommodations that they use routinely in school. Nevertheless, the NAEP urges students to participate in order to serve the public purpose of the NAEP-to provide dependable data to inform our nation how a representative sample of students did on academic achievement tests.

Sanctions

Regarding exclusions and the misuse of modifications, rather than attempting to change practices in the schools, which is beyond the reach and capacity of NAGB, NAGB should flag or exclude scores from states that do not test enough students or test them in a manner that is not allowed. NAGB may also work with federal officials on a sanction scale-from one to five (as the NCLB does for schools), starting with a flag (as discussed above in # 5), an exclusion of a state’s results (which should outrage the media and public), up to withholding federal Title I moneys (NCLB) from states that don’t comply with the appropriate use of accommodations and which exclude students. 

_____________________

In sum, let us end the confusing and inconsistent policy currently in place because it erodes confidence in the validity and reliability of the NAEP, such that the NAEP may lose its raison d’etre-to be a representative-sample survey with valid comparable data about the nation’s academic performance in the elementary and secondary schools.

The Global Institute for Language & Literacy Development, LLC (GILD)
GILD was founded by education professionals who have more than 100 years of combined experience, and possess extensive expertise in analyzing, designing and transforming education institutions into aligned systems of education standards, assessments, curricula, instructional strategies and supportive materials based on current evidence-based research that ensure English Language Learners achieve at the highest academic levels defined by 21st century goals.  

Kathleen Leos, President/ CEO GILD

An education systems reform expert

(Former Assistant Deputy Secretary for U.S. Department of Education, Office of English Language Acquisition) and an education systems reform expert

Lisa C. Saavedra, Vice-President GILD

A language acquisition and ELL systems reform expert

(Former Bureau Chief, Florida Department of Education, Bureau of Academic Achievement through Language Acquisition, K-12 Public Schools) 

Joan Mele-McCarthy, Consultant GILD

A language development expert

(Former Special Assistant, Assistant Secretary for U.S. Department of Education, Special Education and Rehabilitation Services)

According to NAEP’s press release, “The Governing Board has established an Ad Hoc Committee of its members, headed by Oscar Troncoso, a high school principal in Anthony, Texas, to conduct a comprehensive examination of NAEP testing of and reporting on students with disabilities and English language learners.” (Emphasis added)

Overall Comment/Concern:

According to the above statement, NAGB established an ad hoc committee of “its members” and is soliciting comments from experts in the field to determine how best to include English language learners in annual NAEP assessments in grades 4, 8 and 12 in reading/language arts, mathematics and science.  NAGB has outlined several policy areas for consideration and would like public comment on the proposed policies. Before GILD members offer testimony and comments on the proposed policies, GILD asks the committee to consider additional factors that may facilitate and support the goals set by the NAGB Board. First, it is important for the committee to understand the importance of separating the committee into 2 distinct efforts. The experts needed to develop policy and formulate decisions on increased inclusion of ELLs in NAEP assessment needs to be a different and separate committee than the expert input required for policymakers that search for solutions related to inclusion for students with disabilities.  English language learners are students who do not have a disability and begin school with the ability to communicate socially and academically in their “heritage” language and are required to learn or acquire a second language in order to fully participate in classroom instruction taught in English, and then demonstrate the mastery of their knowledge in the specific content area in English through an annual state administered content assessment aligned to the academic content standards and/or participate in NAEP assessments. What sometimes prohibits an English language learner from full participation in the grade level NAEP assessment are linguistic factors in English not a cognitive or physiological handicapping condition. Therefore, it is incumbent on the ad hoc committee to organize a group of ELL experts that can help inform policy development and address the full inclusion of ELLs in NAEP at all levels. The group membership that can assist in the process would include experts in the following areas: linguistics, language development specialists or speech language pathologists and researchers and clinicians in this highly specialized area, second language acquisition experts, specialists in developing English language proficiency standards and academic content standards and the alignment between the two sets of standards, assessment development experts for both language and content and the corresponding alignment of the assessments to the ELP and content standards, an expert in ELL placement assessments based on standards with a deep understanding of the multiple levels of English language proficiency, curriculum directors and teachers in the highly specialized areas of language development and language acquisition and academic content instruction in English and the “heritage languages”. The committee does not need to name one individual per area of needed expertise as several of the outlined areas may overlap. It is also important that the ad hoc committee also include members who are experts in ELL standards development, language development and acquisition based on standards, assessment, instruction, academic achievement, and accountability requirements. Again, one or more ad hoc committee member can oversee multiple functions. For the NAGB Board and the ad hoc committee to reach the stated goals, it is important for the organization to consider both separating the committee into two distinct functions and organizing a team of experts who can support the Boards stated goals.         

 GILD principals are concerned that policy decisions with far-reaching implications could be made by a committee and board without the benefit of much needed afore-mentioned expertise.  Solely obtaining public input, some of which may have come from experts, does not ensure knowledgeable and factual discussions relative to policy adoption subsequent to these hearings.

The NAGB website stated that, “The policy options are under consideration because of a concern that differences in accommodation and exclusion rates among the states and districts participating in NAEP may jeopardize the fairness and validity of state comparisons and other NAEP data and trends.”

Overall Comment/Concern:

Certainly the issue of differences in accommodation and exclusion rates among states that may jeopardize the fairness and validity of state comparison determined by NAEP based on NAEP data and trend analysis is of vital importance and the crux of the committees concern for increased inclusion and appropriate assessment and accommodations for ELLs.  However, the fact that issues surrounding the policies that govern assessment, accommodations and exclusion/inclusion of two very distinct groups of students with very unique learner profiles are being analyzed, reviewed and studied simultaneously by the same Ad Hoc Committee at the same time leads to the possibility that the committee will perpetuate the very same issues and concerns the committee and board want to address and resolve at this time.

Students with Disabilities (SWD) are provided accommodations to content assessments usually outlined in their Individual Education Plan or IEP to determine the best approach for the student to demonstrate mastery in content subject knowledge due to a documented cognitive and/or physiological condition.  The legal framework behind the exclusion of SWDs is very specific and is applicable only to the SWD subgroup of students. 

Conversely, English Language Learners, unless they are also SWD, are provided accommodations to demonstrate mastery due to a temporary situation that changes with time as students learn and acquire the English language. Therefore it is important that the committee group of ELL experts understand and address appropriate accommodations that mitigate the confounding linguistic factors that prevent ELL access to assessment based on a “language barrier” as opposed to either a student who is identified as having a disability or cognitive processing difficulty.  

Analyzing the concern that differences in accommodation and exclusion rates among the states and districts participating in NAEP may jeopardize the fairness and validity of state comparisons and other NAEP data and trends should not be taken together for these two distinctly different subgroups.  A combined analysis as is being done by the committee presumes an equality of “treatment” that is evident in the recommended policies under consideration. The factors that determine inclusion for each student subgroup requires distinctly different approaches based on the definition of the student group and evidence- based research.   
Dr. Elena Izquierdo, Associate Professor, University of Texas at El Paso 

The number of English language learners (ELLs) in the U.S. has increased to 5.1 million English-language learners. Since 1994, the number of English language learners in U.S. schools has grown from 2 million to 3 million students in 2000 and to 5 million students today. This represents a 65 percent increase in English language learner student growth since 1994 (NCELA 2005), and states are faced with the heightened challenge of ensuring high quality education. 

The assessment of ELLs is not new; however, No Child Left Behind has raised the bar for and called attention to the lack of appropriate assessments and testing accommodations available for ELLs. Assessments have been identified as a way to improving education. NCLB included specific provisions concerning the assessment of ELLs: 

• Include ELL students in their annual state assessments – not exempt them; 

• Assess ELL students who are classified as newcomers (participation v academic); 

• Assess ELLs in valid and reliable manners; 

• Provide accommodations in the native language of the students; Spanish being the largest number and Vietnamese, Hmong, Cantonese, and Korean backgrounds being the fastest growing; 

• Assess English language proficiency in the areas of listening, speaking, reading, and writing. 

NCLB required the inclusion of all students in state accountability systems. However, mere inclusion is not enough to get to the issue of closing the achievement gap. As a result, the low achievement of ELLs was not being addressed, in fact in most cases their low achievement was hidden by reporting aggregate achievement results. The common practice was to exempt ELLs from state accountability systems. 

We cannot provide a simple solution to a complex issue. 
Nationally, the achievement gap between English learners and all public school students is significant, whether measured by proficiency on state-devised assessments or on the National Assessment of Educational Progress. States vary widely in whether their ELL students are making progress toward English language proficiency; however, one thing we know is that for ELLs any test in English is a language test. 
Accommodations 

According to the Office of English Language Acquisition, assessments vary widely from state to state, and the use of accommodations for English language learners on state tests are just as varied. NCLB gives states the choice to the make on testing accommodations. The most common ones are extra assessment time, small group administration, separate room administration, directions or questions read aloud or explained use of dictionaries, and breaks during testing. However, according to the National Center for Research on Evaluation, Standards, and Student Testing (CRESST) the most frequently used have not given significant results. What has given better results has been simplifying the language of test items. The challenge ELLs have is language, not a separate room or more breaks during the test. 

Assessment in Other Languages 

Developing and using native language assessments appropriately has kept many states from making progress in this area. The translation of English language tests into other languages is not only insufficient, but invalidates a test. We must also remember that you test in the language of instruction. Some states are using assessments that were not developed for use with ELLs. Some states are using a language proficiency assessment to assess for ELLs academic content knowledge. More tests need to be developed in the languages of instruction. Once again, Spanish is the largest language group, followed by Vietnamese. The issue here then becomes program models being utilized and implicates policy issues relating to the best way to educate ELLs. 
Role of the L1 

Research on the academic achievement of ELLs consists primarily of evaluations of various program models. The evidence of the educational success of ELLs is positively related to the sustained instruction through the student’s native language. In both descriptive and comparative program evaluation studies, results showed that length of time in the program and time of assessment affect outcomes. Evaluations in the early years of a program (Grades K–3) typically revealed that students in bilingual education scored below grade level and sometimes very low, (Geneese et al. e.g., Cazabon, Lambert, & Hall, 1993; Lindholm, 1991). In contrast, evaluations conducted at the end of elementary school and in middle and high school showed that the educational outcomes of bilingually educated students, especially in late-exit and two-way programs was much higher. Research was consistent in showing that ELLs who received any specialized program (bilingual or English as a second language) were able to catch up to, and in some studies surpass, the achievement levels of their ELL and English speaking comparison peers who were educated in English only mainstream classrooms. Students who received no special intervention performed at the lowest levels and had the highest dropout rates (e.g., Thomas & Collier, 2002). You test in the language of instruction. This varies depending on the program model. 

Many use the diversity of languages in our ELL population as an excuse to developing assessments in other languages. Some states that are English only states claim that developing assessments in other languages is against their laws. It is not enough to do our best … we must do what is right. ELLs who enter U.S. schools in middle or high school, particularly those with little or no prior schooling add another dimension to the complexity. 

There are many challenges in assessing the academic achievement of ELLs. Many have defined academic achievement to outcomes on standardized achievement tests. The education and overall assessment of ELLs is a complex issue that must be addressed at various levels and by all stakeholders. We must be standards informed, not standards driven. 
The responsibility for educating ELLs is not only for teachers who have ESL or bilingual certification, but with all teachers who have or may have ELLs in their classrooms. Teacher Education provided by universities, states or local entities, must include effective ELL instructional strategies for all teachers. A study conducted by the National Clearinghouse for English Language Acquisition (NCELA) found the following: 

4 States with specific coursework or certification requirements for all teachers 

8 States where teacher certification standards for all teachers contain reference to “language” as an example of diversity; and 

15 States where there is no requirement that all teachers have expertise or training in working with ELLs. 

…

A major effort must be made to collect and disaggregate data and make available on the NAEP Report, to include: 

• English language proficiency levels; 

• Type of bilingual/ELL education model; 

• Number of years in program model; and 

• State assessment given and scored 

We cannot provide a simple solution to a complex issue. Without these accommodations and modifications, we are operating under the model of normality - the assumption that all students are equally prepared for this type of assessment. 
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Terry Martinez, Diagnostician, San Elizario, TX Independent School District, Oral Testimony Summary Excerpt
…

Ms. Martinez finished her testimony by reiterating the importance of including special education students on assessments such as NAEP, as it allows for these students to be fairly assessed and for them to be included as members of society. 

National Association of State Directors of Special Education (NASDSE), Bill East, Ed.D.

Executive Director

The National Association of State Directors of Special Education (NASDSE), the national association that represents the state directors of special education in the states, the federal territories, the Bureau of Indian Education, the Department of Defense Education Agency and the Freely Associated States, appreciates this opportunity to submit written comments to the National Assessment Governing Board (NAGB) as it considers policy options for the participation of students with disabilities and English language learners in the National Assessment of Educational Progress (NAEP) program. 
NASDSE unconditionally supports the inclusion of students with disabilities in state and district accountability systems. NASDSE was one of the first, if not the first, national organization to call for the inclusion of students with disabilities in accountability systems. Our 1997 document, Guiding Principles for an Inclusive Accountability System, preceded both the 1997 reauthorization of the Individuals with Disabilities Education Act and the No Child Left Behind Act of 2001 (NCLB), both of which called for the inclusion of students with disabilities in accountability systems. 

Given that students with disabilities should be included in the NAEP, the issue before NAGB is how to best accomplish this goal. NASDSE appreciates this opportunity to provide these comments.

Most students with disabilities are able to take the NAEP assessment without needing any accommodations so no special considerations are necessary for most of these students. 
…

Sampling of students by disability category: NASDSE believes this is not a reasonable option. Students within a disability category are not a homogeneous group; nor are they necessarily identified in a similar manner from state to state and even from school district to school district within a state. Sampling by disability category would not provide a true picture of the capability of students with disabilities.

NATIONAL CENTER FOR LEARNING DISABILITIES, INC., (NCLD) 

My name is Laura Kaloi and I am the Public Policy Director at the National Center for Learning Disabilities (NCLD). NCLD is a not-for-profit organization founded in 1977 that works to ensure that the nation’s 15 million children, adolescents and adults with learning disabilities (LD) have every opportunity to succeed in school, work and life.  We work with a national network of more than 40,000 parents, teachers and individuals with LD.  Our 32-year commitment to children and adults with LD is based on the guiding principle that federal policies should reflect what research tells us.  From research we know that:

· Learning disabilities are neurologically based

· They do not go away

· They affect some 5% of the population

· They require early and accurate identification and effective intervention if students with LD are to succeed in school and life

· 2.9 million students are diagnosed with learning disabilities and receive special education services in our schools, representing 45% of students with disabilities nationwide

· 60% of students with disabilities spend 80% or more of their day in the general classroom

· The majority of students identified with LD have their primary deficit in the area of reading.

As the Individuals with Disabilities Education Act (IDEA) definition of specific learning disabilities stipulates, these students have neurological differences that are not primarily the result of mental retardation, emotional disturbance, or of environmental, cultural or economic disadvantage. Additionally, IDEA eligibility determination criteria requires that a student should not be determined to be a child with a specific learning disability if the determinant factor is lack of instruction in reading or math or limited English proficiency. These definitional and qualifying criteria establish students with LD as competent to participate in general education curricula and achieve at a proficient level or higher when provided with high quality instruction by trained professionals as well as appropriate accommodations. 

NCLD appreciates the National Assessment Governing Board’s interest and concern regarding the current rate of exclusion of students with disabilities in the NAEP sample. NCLD commends the Board on its work in this area and appreciates the opportunity to provide comments on possible changes in current policies and procedures that would increase the participation of students with disabilities in the NAEP. 

The importance of improving the inclusion of students with disabilities cannot be overstated. While the overall exclusion rate in reading for both 4th and 8th grade students with disabilities is 36% of those identified for sampling, rates of exclusion run significantly higher in some jurisdictions.  Exclusion rates in some large urban school districts runs as high as 83%.

EXAMPLES FOR FOURTH GRADE NAEP EXCLUSION (READING - 2007):

586 In the District of Columbia, where 15% of the sample was identified as students with disabilities, the NAEP sample was 4%, putting the exclusion of students with disabilities in DC in NAEP sampling at 73%

587 In Delaware, where 18% of the sample was identified as students with disabilities, the NAEP sampling was 8%, putting the exclusion rate at 55%. 

588 In Cleveland, Ohio, 18% of the sample was identified as students with disabilities, 3% were included in the NAEP sample, resulting in an exclusion rate of students with disabilities in the NAEP of 83%. 

Until these exclusion rates are addressed and corrected, the NAEP cannot be viewed as a representation of our nation’s student academic achievement.  

While NCLD has provided written comments to each of the specific policy options developed by the Ad Hoc Committee (see chart below), we offer these broader comments and recommendations for your consideration:

REPRESENTATION.  NAEP results must reflect the full array of U.S. students, including those eligible for special education services under the IDEA (approximately 13.5% of public school enrollment) and those eligible for protections due to disability under Section 504 of the Rehabilitation Act (estimated at approximately 1.2% of public school enrollment - see note under comparability regarding 504-only eligible  students).  

The vast majority of IDEA students (as well as ALL 504-only eligible students) should be expected to participate in NAEP either with or without testing accommodations. Research supports this expectation, indicating that many students excluded from NAEP could fully participate. Since conflicting accommodations policies between NAEP and jurisdictions appear to be the most frequent reason for exclusion, NCLD recommends the following: 

586 Conduct research on the validity of test accommodations most widely used on state assessments to inform current NAEP accommodations policy. 

587 Conduct intensive training throughout the NAEP system to ensure that personnel at all levels thoroughly understand test accommodations, the intersection between state and NAEP policies, and the importance of making consistent, defensible decisions regarding exclusion.

588 Conduct targeted monitoring activities to investigate the practices in jurisdictions and large districts reporting high rates of exclusion (such as those indicated above). The findings of such investigative activities should inform the training efforts, thus creating a cycle of continuous improvement. This recommendation is consistent with that of GAO Report 05-618 “work with the states, particularly those with high exclusion rates, to explore strategies to reduce the number of students with disabilities who are excluded from the NAEP assessment.” 
It should also be noted that students with disabilities and English Language Learners are more different than they are alike. Policies and practices affecting each group should be researched, developed, implemented and evaluated separately. Coupling policies for these two groups of students only works to undermine the discovery of effective ways to boost inclusion for all students.  

COMPARABILITY.  NAEP results must be comparable across states and districts. Until the enormous discrepancies in inclusion of students with disabilities is both addressed and corrected, trends and inferences that can be drawn from NAEP results are of little value to parents, policy makers, and other consumers that rely on NAEP to make important judgments and decisions about education. 

Equally important to state-to-state comparability, the population of students reflected in NAEP and state assessments also needs to be comparable. Current NAEP policy [for the calculation of performance by student categories] allows both students eligible for protections under Section 504 of the Rehabilitation Act AND students eligible under the Individuals with Disabilities Education Act (IDEA) to be included in the ‘students with disabilities performance (or SD)’ category.  This differs from ESEA/NCLB which allows ONLY IDEA eligible students to be counted in the performance of the SD subgroup. This discrepancy between student groupings makes any comparisons of the performance of SDs on NAEP vs. state assessment invalid. 

The discrepancy between NAEP and ESEA calculation and reporting is particularly important given the recent release of ESEA Title I rules mandating that state and school district report cards indicate NAEP results -- both in the aggregate and by student subgroups. NAEP must align its calculation and reporting requirement with ESEA to make the comparison meaningful.  We also recommend a revision of the NAEP glossary for the terms listed in Appendix A. 

TRANSPARENCY.  Decisions regarding both participation in NAEP and testing accommodations used during NAEP assessment should be made by IEP or 504 Team members, including the student’s parents.  Parents of students with disabilities should be informed regarding NAEP participation procedures, accommodation policies and exclusion decisions.  

NAEP reporting should make clear that certain students with disabilities identified for sampling are routinely excluded from taking the assessment - generally due to accommodations policies. Thus, results in NAEP achievement rates for the SD group will presumably overstate the rate of proficiency. Policy makers, educators, families and others looking to NAEP for reliable information on both the level of proficiency and change over time should be cautioned regarding inferences for the SD group. 

We offer the following comments regarding each of the specific policy options developed by the Ad Hoc Committee: 

…
APPENDIX A

Definitions provided in current NAEP Glossary

Students with disabilities (SD). A student with a disability may need specially designed instruction to meet his or her learning goals. A student with a disability will usually have an Individualized Education Plan (IEP), which guides his or her special education instruction. Students with disabilities are often referred to as special education students and may be classified by their school as learning disabled (LD) or emotionally disturbed (ED). The goal of NAEP is that students who are capable of participating meaningfully in the assessment are assessed, but some students with disabilities selected by NAEP may not be able to participate, even with the accommodations provided.

Retrieved January 29, 2009 from  http://nationsreportcard.gov/glossary.asp#students_with_disabilities 

Individualized Education Program (IEP). A written statement for each individual with a disability that is developed, reviewed, and revised in accordance with Title 42 U.S.C. Section 1414(d).

Retrieved January 29, 2009 from http://nationsreportcard.gov/glossary.asp#iep 

Accommodation. A change in how a test is presented, in how it is administered, or in how the test taker is allowed to respond. This term generally refers to changes that do not substantially alter what the test measures. The proper use of accommodations does not substantially change academic level or performance criteria. Appropriate accommodations are made to provide equal opportunity to demonstrate knowledge. The most frequently used accommodations in NAEP are large-print booklets, extended time in regular test sessions, reading questions aloud in regular sessions, small groups, one-on-one sessions, scribes or use of computers to record answers, bilingual booklets (mathematics assessment only), and bilingual dictionaries (not for the reading assessment). In NAEP, accommodations may be provided to certain students with disabilities (SD) and/or English language learners (ELL), as specified in the student's Individualized Education Program (IEP).

Retrieved January 29, 2009 from http://nationsreportcard.gov/glossary.asp#accommodation 

APPENDIX B
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Retrieved January 29, 2009 from http://nationsreportcard.gov/reading_2007/r0036.asp 
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The National Down Syndrome Society (NDSS) and the National Down Syndrome Congress (NDSC) are nonprofit organizations with more than 200 affiliates nationwide representing the more than 350,000 Americans who have this genetic condition. We applaud the National Assessment Governing Board (NAGB) for its commitment to addressing the exclusion of many students with disabilities from the National Assessment of Educational Progress (NAEP) and appreciate this opportunity to provide comments on such an important issue.  

As pointed out in the Notice of Public Hearing, the NAEP is “required to provide a fair and accurate measurement of student academic achievement through a random sampling process that produces representative data for the nation, the states, and other participating jurisdictions.”  Therefore, NAGB must also grapple with the task of including students with the most significant cognitive disabilities. NAEP will not meet its charge to provide a truly representative national assessment until these students are provided with an appropriate alternate assessment. It is tempting to identify these students as the ones who take State assessments on alternate academic achievement standards (AA-AAS) under NCLB. However, it should not just be assumed that all of the students taking an AA-AAS would need this type of alternate NAEP assessment.

1, Recommendation-Alternate Assessment for Students with the Most Significant Cognitive Disabilities 

The NAGB should put in place a 5 year strategic plan to produce an alternate NAEP assessment that would be used for students with the most significant cognitive disabilities. Unlike the alternate assessment described in the Hearing Notice, this alternate assessment would not be on the NAEP scale. We will leave it up to the test designers to determine the best way to accomplish this goal but we do have concerns about the use of an adaptive test, which selects the questions a student gets based on prior answers. These students have some higher level skills that are not measured on adaptive tests because, for any number of reasons, they fail to answer some lower level questions.   

The decision about which students would take this alternate assessment should be made independently from the IEP decision about the statewide assessment, except that only students taking a State AA-AAS should be screened for this NAEP alternate assessment. A screening test should be used to determine whether any students taking the State AA-AAS could take the regular NAEP or the alternate assessment described in the Hearing Notice, if such an alternate assessment is developed.  The screening test should be developed in accordance with the principles of Universal Design for Learning. To ensure that these decisions are being made properly, there should be a systemic monitoring process to provide checks on who takes the alternate and who takes the regular NAEP.

We recognize that there are many difficult issues to tackle in order to design such an assessment and use the data in a valid way, but the difficulties are not insurmountable. The negative implications of excluding an entire group of students outweigh the difficulty of the task.  By adopting a strategic plan, NAGB can clearly demonstrate that it is working as quickly as possible towards data collection that is representative of all students.

At the hearing on February 4th a question arose about how the alternate NAEP would be reported if it is not on the NAEP scale. We discussed this issue with experts in the assessment field and one suggestion is that the alternate NAEP results could be reported separately at first. Over time, the issues related to adding the two together (as the States do with their assessments) could be studied. There will probably not be enough students in the alternate for their scores to greatly affect national trends over time.
While such an assessment is being developed there is much work to be done in order to minimize the exclusion of other students with disabilities from the NAEP so that this alternate assessment will only be used for those who truly need it. Many of the policy options set forth at the end of the Hearing Notice will help achieve this goal.
National Education Association (NEA), submitted by Dr. Patricia K. Ralabate, Senior Policy Analyst, Education Policy and Practice Department

I am here today representing the National Education Association (NEA), the nation's largest professional employee organization. Our 3.2 million members work at every level of education-from pre-school to university graduate programs. Our membership includes general and special educators, university and college educators, specialized instructional personnel and education support professionals in every state and in more than 14,000 communities across the United States. 
As the voice of education professionals, we are committed to advancing the cause of public education. Our vision for every child is a great public school that prepares each student to succeed in a diverse and interdependent world. NEA fully supports the inclusion of students with disabilities in large-scale assessment and accountability systems. The challenge is how to do this in a way that validly and fairly represents what they have learned. 
This brings me to today's issue, the policy options regarding the participation of students with disabilities in NAEP being considered by the National Assessment Governing Board. We appreciate the opportunity to offer comments on this important topic. 

As you know, the Board has been wrestling with this issue for nearly a decade. As we all know, there is no simple, easy fix. However, since NAEP is currently used as a key measure of state performance, it is critical that official reporting of NAEP scores represents the full range of our diverse student population, including the performance of students with disabilities. How to do this in an inclusive and reasonable way is a longstanding dilemma. 
On behalf of the NEA, I submit the following for your consideration: 

(1) Sampling of the students with disabilities by categories is not a reasonable option. It's important to keep in mind that the "students with disabilities" subgroup is not a homogeneous one. There are significant differences in students' means of expression, levels of performance, and ways of engaging in learning and assessment situations. In addition, how students with disabilities are identified differs across state and even district lines. Therefore, it is inappropriate to simply use a sampling of the 13 disability "categories" outlined in the Individuals with Disabilities Education Act (IDEA) as a means of representing students with disabilities. 

…

(5) Use principles of universal design to develop future modifications to NAEP. Universal design for learning (UDL) is a framework for making curriculum, instruction, teaching materials, and assessments accessible to all learners, including students with disabilities and English language learners. According to ESEA\NCLB regulations, universally designed assessments should "be designed to be valid and accessible with respect to the widest possible range of students, including students with disabilities and students with limited English proficiency" (NCLB Regulation (July 5,2002), Section 200.2(b)(2)). 

We recommend that the Board utilize the principles of universal design to develop future modifications to NAEP. Universal design principles call on test designers to develop test  items that minimize the effects of extraneous factors (e.g., avoid unnecessary use of  graphics that cannot be presented in Braille, use font size and white space appropriate for clarity and focus, avoid unnecessary linguistic complexity when it is not being assessed) that can interfere in the ability of the student to comprehend the question or respond with a correct answer. The Center for Applied Special Technology (CAST) (www.cast.org) is an excellent resource on this topic. 
…
In summary, we encourage the Board to explore new options for NAEP that will allow the greatest number of students, including students with disabilities, the opportunity to participate in this important measure of state academic achievement. Please be inclusive in your thinking. 
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State Senator Eliot Shapleigh (D-El Paso), Texas State Senate, Oral Testimony Summary Excerpt
The senator began by stressing the importance of effectively educating ELLs, as they will make up a significant portion of the American workforce in the coming years. He then said that before any kind of meaningful assessment of ELLs can be developed, there must be standardized bilingual curricula in place that have been proven to be successful;  “Measuring [ELL achievement] without an effective standard curricula is measuring not for success; it’s measuring for failure.” He further noted that there are severe capacity issues in Texas that must be addressed, particularly in the number of teachers who have been trained in bilingual education programs.
When assessing ELLs, Senator Shapleigh pointed out that simply assessing basic skills, such as vocabulary or spelling, is not enough to determine a student’s true grasp of the English language. He demonstrated how a student can memorize certain vocabulary words but still lack the ability to properly use and comprehend them. 
Senator Shapleigh then touched on the high numbers of ELLs undergoing remediation in postsecondary education, often unnecessarily. He attributed these numbers to the lack of preparation for the ACCUPLACER test, which determines course placement for students entering colleges and universities. He stated that many students do not understand the importance of the test and thus perform below their actual ability level. Thus, they are unnecessarily placed in remediation classes. Oscar Tronosco agreed with Senator Shapleigh’s viewpoint regarding the ACCUPLACER test, saying schools can be shortsighted when preparing their students for the future. 

In his concluding remarks, Senator Shapleigh spoke of a new program in Texas that tracks individual student achievement from Pre-K through age 21 to determine where students encounter the most difficulty in their education. He hoped the program will highlight the fact that many problems students experience later in their education often develop as early as third grade, thus encouraging educators to address these issues early on. He also thought the information will help educators learn more about how ELLs develop skills and will demonstrate how many ELLs are left behind in their education solely due to their language proficiency, even if they are fully proficient in other content areas.

…

Eliza Simental, Bilingual/ESL Director, San Elizario ISD

I am Eliza Simental, Bilingual/ESL Director for the San Elizario Independent School District in San Elizario, Texas. San Elizario ISD is one of twelve districts located in the Region 19 area. Our total student population is 3,919. The percentage of English Language Learners in our district is 48% which is 1,894. The total population of ELLs in Region 19 is 173,735. In the state of Texas our ELL population is 775,645. Our region ranks sixth as having the largest ELL population out of twenty regions. These numbers surely indicate that this is a state to hold a NAEP hearing regarding English Language Learners.
I want to preface my testimony in light of the reauthorization of the Elementary Secondary Education Act of 2001; states are finally paying attention to a population that has been neglected for many years. The lack of appropriate assessments and testing accommodations has been an issue since this reauthorization. States are faced with a growing ELL population that can no longer be ignored. This reauthorization has forced states to address the needs of English Language Learners with minimal assistance from their state education agency. In addition with all the mandates from ESEA regarding ELLs every state is at a different stage of implementation. For example all states must develop English Language Proficiency Standards here in Texas these standards were approved by the State Board of Education on December 2007. We are now in 2009. Although these standards were approved as part of Chapter 74 which is the states' required curriculum, training has not reached every Texas School District. Currently the state is in the process of revising their state standards which definitely will impact the states' assessment system.
…

For Students with Disabilities:
What about students who are classified ELL and SD? What would be the brief screener exam and would it include ELLs who are also SD? In Texas, state rules regarding ELLs who are also classified as SD have changed and minimal guidance has been provided by the state. To this date there are many concerns regarding the new ruling and teacher certification issues have not been addressed.
For English Language Learners:
What would be the English language proficiency screener? If NAEP is provided in Spanish what would be the cut-score?

Since the reauthorization of ESEA states have been designing ELL assessments to comply with the federal guidelines of NCLB. Currently Texas has suspended the TELPAS Reading scores due to the revisions that were completed to meet the NCLB guidelines. If TELPAS Reading is being used by NAEP as a screener then we need to keep in mind that this assessment is fairly new.

One consideration to take into account is the fact that there are different Bilingual Education program models. In Texas this year the Public Education Information Management System will be requiring school districts to submit the type of Bilingual program model being implemented. Majority of school districts across the United States implement an early exit model, which means that as early as third grade ELLs can be reclassified. NAEP is administered at grades 4, 8 and 12. Assessments for the most part are developed with the assumption that the test taker is a native speaker of the English Language. State assessments in English for native English students are translated into native language assessments and this is not sufficient or valid. Yet, Texas when first developing the native language assessment this is exactly the approach that was taken. It has been approximately four years that Texas has had an authentic native language state assessment in place.
At the secondary level, Texas is currently involved in a lawsuit regarding the high failures of ELLs in the Performance Based Monitoring Assessment System (PBMAS). The Texas Education Agency must submit a monitoring plan and a new language program for secondary ELL students by January 31, 2009. The Texas State Legislature convened early this month and on January 26, 2009 Senator Zaffirini filed Senate Bill 548, relating to public school accountability for bilingual education and English as a second language and other special programs. This bill would require TEA to disaggregate all data regarding ELL students to campus levels; report high school dropout rate separately from the middle school dropout rate, and discrepancies in achievement among ELL and non-ELL students.

…

In conclusion, according to Education Week's 2009 annual Quality Counts report entitled Portrait of a Population: How English Language Learners are putting Schools to the Test, "Whether measured by state tests required under the federal No Child Left Behind Act or by the National Assessment of Educational Progress ... English-language learners lag far behind their fluent English-speaking peers in both math and reading proficiency." If the goal of NAEP is to include as many SD and ELL students as possible by providing appropriate accommodations so that students can meaningfully show what they know and can do on the NAEP assessment, these hearings must not end in two cities. I commend the NAEP Board in recognizing the need to address accommodations for SD and ELL students because it does jeopardize the fairness and validity of state comparisons.

Dr. Josefina (Josie) Villamil Tinajero, Dean, College of Education, University of Texas at El Paso
I am also a former LEP child, a former classroom teacher of English Language Learners, a founding member of the Institute for Language and Education Policy, director of several grants from the U.S. Department of Education supporting the preparation of teachers of ELLs and Chair of the El Paso area BEEMS Advisory Committee that brings together, on a monthly basis, the directors of bilingual education & ESL programs throughout the El Paso area.  I would like to introduce my colleague, Dr. Pauline Dow, Associate Superintendent at Canutillo ISD, one of the members of that Advisory Committee.   


My testimony today is on behalf of an overlooked and underserved group of children in our elementary and secondary schools—over 5.4 million ELLs. According to the U.S. Department of Education (2006), ELLs “represent the fastest-growing student population, expected to make up one of every four students by 2025.”  Yet, notwithstanding the prevailing rhetoric about holding schools accountable for the achievement of “all children,” the unique needs of these children have all too often been ignored or treated as an afterthought by policymakers.  Neglect is evident at all levels:  federal, state, and local.  

Far too little is being done to ensure that ELLS are provided an adequate share of school funding, appropriately trained teachers, research-based programs to promote English acquisition and academic achievement—and, most importantly, valid assessments.   

Researchers and the public must not ignore the fact that educational outcome studies of Latinos’ achievement are often derived from biased test results. For example, the National Assessment of Education Programs (NAEP) has, up to the present, been a low-stakes test, meaning that it is one that states may participate in voluntarily. The NAEP scores have not been reported out by student or by school. The exam provides information by state, based on a sample of students in each state. NAEP disaggregate data by ethnicity, economically disadvantaged and English learners. Usually the EL and economically disadvantaged category show the lowest scores, followed by ethnicity. In El Paso, Latinos are overrepresented in the economically disadvantaged and EL categories. The data presented does not allow researchers and the public to differentiate among Latinos who are a diverse group in SES and linguistic terms, but analysts set up no ‘control’ categories. Thus, their data presentation leaves the impression that all or most Latino students score low on the mostly English-language tests rather than what one might expect/hypothesize: low-income English learners. 


Also with respect to NAEP, researchers acknowledge improvements in scores among Texas students, but they also point out that Barton’s (2001) research suggests that in 47 states, including Texas, an achievement gap persists on the NAEP between students in the top and lowest quartiles of White and minority students at fourth-grade and eighth-grade levels (Valenzuela, p. 12). The other problem is that the NAEP, although it uses random selection techniques, does not test all students in the sample. Researchers have found that often times, ELs and special education students are excluded from the test. The exclusion of these students biases the test results.
…

In closing, the discussion about the validity of NAEP or other assessments as they relate to ELLs is important.  However it’s beside the point unless ELLs are being taught in a language they understand and, thus, assessed in that language. What needs to be the focus of our discussion? Schools should be held accountable for serving ELLs using a system that is accurate, equitable, flexible and tailored to the unique needs of the students. It should also be based on long established principles of ensuring equal educational opportunity for ELLs and not just closing the academic gap 

(Crawford, 2007 No Child Left Behind: A Failure for English Language Learners from www.elladvocates.org).
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